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55TH CONGRESS,} 
1st Session. 

SENATE. 
{ 

REPORT 
No. 47. 

AMENDMENT TO INDIAN APPROPRIATION BILL. 

APRIL 5, 1897 .-Ordered to be printed. 

Mr. ROACH, from the Committee on Indian Affairs, submitted the 
following 

REPORT. 
[To accompany Mr. DAVIS'S amendment to H. R. 15.] 

The committee have made a careful investigation and examination of 
the facts pertaining to the proposed modification and amendment of 
section 27 of the "Act making appropriation for the current and con
tingent expenses of the Indian Department, and for fulfilling treaty 
stipulations with various Indian tribes for the year ending June 30, 
1892, and for other purposes" (26 Stat. L., pp. 1038, 1039), and find and
ecommend as follows, viz: 

First. That at the time Wisconsin was admitted as a State and the 
Territory of Minnesota organized all the land in Minnesota east of the 
Rig Sioux River and south of the country occupied by the Chippewas 
was Indian country, occupied by the Sisseton, Wahpeton, Medawaukan
ton, and Wapakoota bands of Sioux Indians, and that in July and 
August, 1851, the United States concluded treaties with said four bands 
of Sioux, whereby, among other things, the United States obligated 
itself to pay interest at 5 per cent per annum for the period of fifty 
years, commencing July 1, 1852, on two funds, one of $1,360,000 and 
the other of $1,160,000, which together constituted the considera
tion paid by the United States for the cession by the Indians of all 
their lands described in said treaties, which constituted by far the 
greater part of the land included in the present State of Minnesota. 
(10 Stat. L., pp. 945 to 955, inclusive.) Both parties to these treaties 
fulfilled generally all the treaty stipulations and agreements thereof 
until the 18th day of August, 1862. 

Second. On the last-mentioned day the said bands of Indians as such 
bands violated the provisions of said treaties requiring them to remain 
at peace with the United States and the citizens thereof, and made a 
most savage and brutal war upon the citizens of the United States, 
killing more than 800 of the unarmed and defenseless, besides killing 
and wounding many officers and soldiers of the Army. Congress there
upon, by an act approved February 16, 1863, abrogated and annulled 
said treaties so far as they imposed any future obligations upon the 
United States, and forfeited said 5 per cent annuities on the sums speci
fied in said treaties. (12 Stat. L., p. 652.) 

Third. At the time of said outbreak in August, 1862, many of the 
arms-bearing population of said bands were in the military service of 
the United States in the volunteer regiments organized in Minnesota, 
and many of them took up arms against their own people and were 
organized into companies of scouts under Gabriel Renville and other 
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Indian leaders selected by Gen. Hemy H. Sibley, commanding the 
United States forces operating against the hostile Indians, and re~
dered constant and effectual services against their own people until 
peace was restored. (House Report No. 1953, Fiftieth Congress, first 
session.) . . 

Fourth. The soldiers and scouts of these bands, so rendermg servrne 
in the armies of the United States, and observing all the stipulations 
and obligations of all treaties previously entered into between these 
bands and the United States, sustained the same punishment and suf
fered the same losses under the said act of February, 1863, that were 
imposed upon the hostile Indians guilty of murder and all o~her 
crimes, so far as their property rights were concerned, and had received 
no relief on account thereof prior to the 3d day of July, 1877, except 
some slight advantages, specified in a treaty between the United 
States and Sisseton Indians, concluded May 2, 1867 (15 Stat. L., pp. 505-
511 ), whereby the United States agreed to protect these scouts and 
soldier and their families in a portion of their country that had never 
been ceded to the United States, and made some other slight provision 
for their support. Neither their farms on the old reservation on the 
Minnesota River nor their annuities were restored. 

Fifth. Soon after the 1st of July, 1877, Gabriel Renville, then head 
chief of the Sissetons, and several subordinate chiefs, who had served 
in the armie of the United States under Gen. H. H. Sibley, accompa
nied by en ral Sibley and others of their friends among the whites 
in Minne ota, went to the law office of John B. & W. H. Sanborn, 
practi ing attorney at St. Paul, Minn., and made application to Gen-
ral 3:nborn and hi firm to prosecute their equitable claim against 

the U mt d State for the recovery of the annuities and other property 
w pt away from them while in the military service of the United 
t._te bJ: th~ act of Congress aforesaid, approved February 16, 1863. 

TJn applicat10n re ulted in negotiations between the Indians and the 
.fri nd accompanying them and the said John B. Sanborn, and the 
r u1t of aid negotiations was a contract in writing, dated on or about 
July 3, 1 77,. ?bligating aid Sanborn to "prosecute said claim with 
reasonable diligence and ordinary skill," and obligating said Indians 
to pay out of the urns collected thereon 33 per cent of the amount 
collected. Two hundred and twenty-two of these scouts and soldiers, 
mo t_ of them heads of families, and of large families, made separate 
and mdependent contracts of like character and obligations with said 

anborn, repre enting the great body of the Indians of the four bands 
wh bore ~rms in the armies of the United States, while their bands 
w re carrymg on the war inaugurated August, 1862, and continuing to 
ab ut the_ 1 t day of January, 1865. (See pp. 747, 748, Senate Ex. Doc. 

o. _1 , • 1fty- coud ongre , econd se sion.) 
ixt"!i, . h Honor ble ecretary of the Interior and the Honorable 

~mnn 1 n r of Indian :ffair failed to indorse their approval on 
1 contract , or any f them prior to September 19 1 2. And under 

th tatute th. y remained oid till so approved. O~ that day said 222 
ntract re 1ved the aPl roval of the Commi . ioner of Indian Affair 

an<l f h_ er tary of the uterior (see pp. 748, 749, Senate Ex. Doc. 
• 1 , ift_ - ~ ond ongre econd e ion), and for the fir t time 
·. h m law, if the modification were accepted by claimant 

~1 ~ wa d n . n tbu ppr vin the ontra •ts, the Honorable om
~1 1 n r f In ian ff ir nd tlie Ho orable 1ecretary of the Int -

1 r r du d th 1 n tion to b paid for lie r ices required to 
rt rm d un er the con ract by said anborn to 10 per cent on all 
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sums collected. (Seep. 749, Ex. Doc. No. 18, aforesaid.) This change 
was communicated to said attorney October 19, 1882, by the Honorable 
Commissioner of Indian Affairs, in a letter containing the following 
language: 

In order that the contracts may he valid it is necessary that General Sanborn 
should :file his acceptance of the modification of the rate of compensation. 

Thereafterwards, on the 25th day of October, 1882, the said modifica
tions were accepted by the said Sanborn in a written communication to 
the Honorable Commissioner of Indian Affairs, and thereupon became 
valid contracts from that date. Prior to that time, by the terms of our 
statute, they had been absolutely void. 

Seventh. Immediately after the contracts thus became valid the said 
attorney commenced the prosecutions of the claims of said Indians and 
continued the prosecution with vigor and skill until the claims were 
allowed by the Commissioner of Indian Affairs and the Secretary of 
the Interior, March 24, 1888. (See House Report No. 1953, Fiftieth 
Congress, first session.) Money has been appropriated by Congress 
from time to time to pay the claims of the Indians thus prosecuted 
and recovered, commencing with the $376,578.37 appropriated by the 
twenty-seventh section of the Indian appropriation bill approved March 
3, 1891, together with $18,400 annually since that time, making in the 
aggregate recovered and already paid, $468,578.77, with six more 
installments of $18,400 each recovered in the prosecution of said claim 
and remaining to be paid, making $110,400 more, or an aggregate sum 
of $578,978.77, to the scouts and solqiers on the Sisseton Reservation 
who are parties to the agreement. 

Eighth. After the claim of the scouts and soldiers had been prose
cuted to its allowance in the Interior Department, and before the 
money had been appropriated to pay the amount then due on Decem
ber 12, 1889, the U nitecl States entered into a treaty with the Sisseton 
Indians whereby, among other things, the" United States stipulated 
and agreed to pay to the Sisseton and Wahpeton bands of Dakotas or 
Sioux Indians, parties hereto, per capita, the sum of $342,778.37, being 
the amount found to be due certain members of said bands of Indians, 
who sel'ved in the armies of the United States against their own people 
when at war with the United States, and their families and descend
ants, under the provisions of the fourth article of the treaty of July 
23, 1851." (See article 3 of the treaty, p. 1037, 26 Stat. L.) The effect 
of this provision of the treaty, and of section 27 following the same, 
was to divert the money due on the claim, which bad been prosecuted 
by the attorney and allowed to certain members of said bands of 
Indians, to all the Indians residing on the Sisseton Reservation, per 
capita, who are parties to the agreement, and its payment made to 
de.pend on residence, instead of loyalty and military service. Many of 
those who had come upon the reservation as the result of marriage 
rela~ions, family ties, and family connections were from that class of 
Ind_ians who were hostile to the United States in the war of 1862, and 
entitled to no consideration from the United States, and that provision 
of the treaty and section 27 were assented to by the United States on 
grounds of public policy alone, it setming to be unwise to create two 
clas_ses of annuitants on the same reservation. That portion of those 
India:ns who had been active in the employment of General Sanborn, 
and m th~ p~osecut-ion of the claim, and were scouts and soldiers 
proJ?er, paid him accor<ling to their agreement, but there were issued 
agamst t~e funds he recovered to the Indians residing on the Sisseton 
Reservation 376 checks, 10 per cent of which amounted to $22,296.35, 
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that did not pay to him said 10 per cent, or any other sum, failing and 
refusing to pay on different grounds; some on the ground ~hat they 
were not scouts and soldiers, and that the money had been given them 
directly by Congress, or the United States, and that the fee should be 
paid by the United States; others, that more than twelve year_s had 
elapsed from the date of the contract of employment, although it was 
then le · than ten years from the time the contract had been made 
valid, according to the notice given by the Department October 19, 
1 2, to General Sanborn. (Pp. 760,761, Senate Ex. Doc. No.18, Fifty-
econd Congress, second session.) 
In attempting to carry into effect the provisions of section 27 of the 

act of March 3, 1 91 (pp. 1038, 1039, U. S. Stat. L.), by the Secretary of 
the Interior, the question arose upon all the aforesaid facts as to what 
the on truction should be of the words "And are yet in force," as used 
in aid twenty-seventh ection, the question depending wholly upon the 
dat from which the contracts commenced to run. The words in the con
tract are, '' This agreement and power shall run and continue and remain 
in full force for the term of twelve years." The literal date of the con
tracts was July 3, 1877. The date of the modification and approval of 
the contracts by the Commissioner of Indian Affairs and the Secretary 
of the Interior was September 19, 1882, and the acceptance of the mod
ifications by the claimant, October 25, 1882, at which time the Depart
ment then ruled they became valid. The date of the allowance of the 
claim by the Department was the 24th day of March, A. D. 1888, and 
the date of the appropriation of the money to pay the claim by Con
gre was March 3, 18912 and the date of the payment of the same to 
the nrlians wa during the summer and autumn of 1891. As the ques
tion wheth r the contract and powers were still in force depended upon 
the date when the twelve years that the claimant was to have to pros
ecute the claim commenced to run, a conflict of opinion arose in the 
Department as to whether or not the contracts were yet in force. The 
A i tant Attorney-General on duty in the Interior Department decided 
that the twelve years commenced to run from the date when the con
tract became valid, instead of the literal date of the contracts, and hence 
that they were in force. This question was referred to the Attorney
General, who, on account of the precedents of the Department of Jus
tice, recommended that it be referred to the Court of Claims, acting in 
such ca e as an advisory board only to the Secretary. The case and 
question were so referred. All parties in interest introduced evidence 
in the court, and the court held upon the evidence that the claimant 
had performed all the terms and conditions of the contracts to be per
form d by him, but that the doctrine of relation applied to the case, and 
h nee h t it approval, modification, and acceptance by Sanborn related 
ba ·k to the literal date, July 3, 1877, and that the claimant had a little 
le th. n ev n y ~r in which to pro ecute the claim, instead of twelve, 
accordmg t the ht ral t rm of the contract. The claimant sought an 
a p al, ut the ourt f laim held that its jurisdiction in such a ca e 
did n t t nd to nt ring judgment, and hence that an appeal would 
no lie and in thi vie, wa u tained by the Supreme Court of the 

ni d t t . Th ecretary of the Interior decided not to act 
adver 1 to this expr d view of the Court of Olaims, and after the 

rvice w re rendered withh ld the com pen ation that the same Depart
ment had d termined on October 19, 18 2, and previou ly before they 

r r nd r d hould be paid ther for. (See p. 750, Senate Ex. Doc. 
o. 1 , ifty- ond ngr s econd ion.) 
The claim a one of the most difficult to establish and recover of any 
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that can possibly exist against the Government, and was informally 
rejected several times and formally rejected once. It was prosecuted by 
the claimant with the greatest persistency, and, as the result shows, 
with the greatest success, the Indians receiving as the result of the 
service the allowance of a claim of $578,978.37. To secure this result 
they had employed on express contracts one of the oldest and largest 
practitioners at law in the West and an attorney with more familiarity 
with the laws and treaties pertaining to Indian affairs than any other 
in the country. The Indians and the Interior Department had fixed his 
compensation. He relied upon the contracts and action of the Depart
ment, and spent a vast amount of time and large sums of money in the 
prosecution of the claim, and it illy comports with ordinary justice for 
the Department and the-United States to say before the sei;vices were 
re_ndered that 10 per cent of the money recovered be paid as compensa
tion and after they have been rendered-and this fact has been deter
mined by one of its own courts-to say that no compensation shall be 
paid. 

If the United States has diverted the amounts recovered to other 
uses, the same should go charged with an equitable lien that should be 
paid by the United States. If the amount recovered has been applied 
to the payment of the particular persons for whom it was recovered, then 
the compensation should be paid according to the contracts. 

We therefore recommend that section 27 of the act of March 3, 1891 
(pp. 1038, 1039, U.S. Stat. L.), be so amended that the date of the 
contracts therein referred to be the time when the contracts became 
valid in fact and in law, so that the claimant could proceed to prosecute 
the claims thereunder, as decided by the officers of the Interior Depart
ment at that time, and that the amount due the claimant be stated upon 
that basis, and that a sufficient sum to pay the claim, when so ascer
tained, be appropriated out of any funds belonging to the Sisseton and 
Wahpet,on Indians in the Treasury, and that the amount so paid be 
charged against the individual Indians who have paid nothing on 
account of the compensation due the claimant for the prosecution of 
said claim. 

0 
S.R l-t.19 
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