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41ST CONGRESS, }

SENATE.

2d Session.

{

LETTER
OF TUE

.SECRETARY OF THE INTERIOR
TO THE

CHAIRMAN OF THE COMMITTEE ON INDIAN AFFAIRS,
CO:\'E\IUXIC.\.TING

Amend1rients to the Cherokee trecity concluded July 9, 1868.
Jl:xE 2, 1870.-Onlered to be printe<l, to accompany the treaty with the Cherokee

Indians.

DEPARTlVIEN'l' OF THE IN'l'ERIOR,

Washington, D. C., June 2, 1870.
Sm: I have the honor to transmit herewith, for the consideration and
eonstitutional action of the Senate, amendments proposed to the Cherokee treaty concluded July 9, 1868, now pending before that bodJ'.',
. The amendments meet the appro-val of the Cherokee delegation no:w
1~ this citJT, and I respectfully commend the subject to the favorable consideration of the Committee on Indian Affa,irs of the United States
Senate.
Very respectfully, your obedient servant,
.J. D. COX,
Secreta.r y.

Hon.

,JAMES HARLAN,

Chairrncin Senate Committee on Indian Affairs.

Proposecl amenc7m.ents to tlie Cherokee treaty, concluded July 9, 1868, pending before the Sena,te.
'

Strike out all after article 1, to and including article 21, and insert
the following, Yiz:
ARTICLE II.

The Cherokee Indians hereby ce(le and relinquish to tue United States
all claim, right, title, and interest in and to all lands claimed by them
west of the 96th meridian of longitude west from Greenwich, and south
of the 37th parallel of north latitude, and also all claim, right, title, and
inter est in and to any lands in the State of Kansas, except tbe tract
known as the" Cherokee Neutral Lands," in Southeastern Kansas, comprisin g 799,614.13 acres, which are now being disposed of under the pro
vi. ·ions _of t~e 17th articl~ of the Cherokee_ treaty of July rn, 18G6, and
also relmquv h to the Urnte<.1 States all chnm to or for any lands in Arkan . a~, 01· in State· ea. t of the Mississippi River, and all claims or demands of the Cherokee: nati_on af5ainst the United S~ates, except so far
as the ame are Tecogmzed m this treaty, or other existing treaties now

2

AMENDMENTS TO CHEROIU~E TREATY.

in force, and, in consideration of the for~going cessions aud relinquishment, the United States agree to pay to said Indians the sum of three
and a half millions of dollars: Provided, That the lands hereby ceded.
which are not within the boundaries of any State or Territory of the
United States now organized, shall be and remain part of the Indian
Territory, and be devoted to the occupancy of such Indians and Indian
tribes in process of civilization as the government of the United States
may locate thereon: And provided further, That there is hereby granted
to such Cherokee citizens as have made or owned improv-ements, and
were bona fide residents in that body of Cherokee lands in Kansas known
as the "Cherokee strip '7 on the 9th day of July, 1868, one hundred and
sixty acres of land each, to include their improvements, for which land
on sufficient proof of the facts, the Secretary of the Interior shall cause
patents to be issued in fee simple to the parties entitled, respectirnly.
AR'I.'JCLE

III.

It is further stipulated by the parties hereto that of foe amount of
three and a half millions of dollars to be paid to said Indians, accordingto the provision of the preceding article, the sum of five hundred thousand dollars shall l>e set apart, and from which there shall be made to
said Indians in the Cherokee nation west of the•Mississippi River aper
capita payment of two hundred and fift3· thousand dollars, ($250,000,)
said payment to be made under the direction of the Secretary of the
Interior; and the remainder of said sum, two hundred and fifty thousand
dollars, ($250,000,) or so much thereof as may be necessary, shall be
applied, on requisition of the Cherokee national council, or any duly
authorized delegation thereof, with the approval of the Secretary of the
Interior, to the paymeut of the obligations of the Cherokee nation; amt
such amount as may remain of said sum, after paying the said obligations, shall be applied by the national council of the Cherokee nation,
with the approval of the Secretary of the Interior, to the establishment
of an orphan asylum in said nation, and the said asylum shall be devoted
to the protection and care of all orphan children of the Cherokee nation,
without regard to color or previou condition of life; and the remaining
three millions of dollars to be paid to said Indians, according to the provi ion of the secondarticleofthistreaty, shall be invested bytheSecretaryof
the Interior in United States registered stock, at their current value and
the intere -ton said tock shall be I aid semi-annually, on the order of the
Cherokee Indians, for the following purposes, to wit: 35 per cent. for
the upport of common school of aid Indian and for educational purpo e for their benefit, 15 per ent. for the orphan fund, and 30 per
ent. for gen ral pur1)o"e including rea onable . alarie of di trict officer and the tabli hrnent of an in ' titutiou for th, care of the de.::titut .
aged, and infirm of tll
l.H.r J~ nation without reo-ard to color or ~)lt'·
ion ondition of lif .
~\.RTI 'LE I .
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2. Tl.tat all white persons who ha,e married, or who may lier after
marry Cherokees or who have been made, according to the law and
constitution of th~ Cherokee nation, or may hereafter be made, Cb rokees by act of the Cherokee council, and have settled or may here~ft r
settle, according to law, in the Cherokee country, as o_hero~ee ~ndian ,
shall be held to be Cherokee citizens as contemplated m said thuteenth
article of said Cherokee treatJr of 1866,so long as they shall remain re iclents in said country·.
.
.
3. That all colored people who, by the fourth and nmth articles of .the
aid treaty of 1866, have been invested with "all the rights of nativeborn Cherokees," shall be held to be Ch~rokee citizens, and within the
contemplation of the said thirteenth article of the said treaty of 1866.
4. That all Indians that have been, or that may be, adopted as Cherokee citizens, by virtue of treaty stipulation between the United States
and the Cherokee nation, or by act of the Cherokee national council,
shall be deemed Cherokee citizens.
·
.AR'L'ICLE

~

,

r

3

V.

Full faith and credit shall be given by the United States to the public acts, records, and the judicial proceedings of the Cherokee b.dia.ns,
and such acts, records, and proceedings shall be authenticated according to the laws of said°lndians, and have the same effect as similar acts,
records, and procfl,edings have between the States and Territories of the
Union. .And whereas, by article 1 of this treaty, it is declared 'that all
party distinctions heretofore existing among the Cherokee Indians are
abolished, and shall forever cease·, therefore, it is hereby stipulated
and agreed that the courts of the Cllerokees shall have exclusive and
origmal jurisdiction of all cause~, civil and criminal, arising between
Cherokee cit.izens within the limits of the Cherokee country, and that
so much of the seventh article of the treaty of 1866 as vests such jurisdiction in the courts of the United States is hereby abrogated. .And a
g:e1;1eral amnesty is hereby agreed upon, and a full pardon granted to all
citizens of the Cherokee nation for all crimes and misdemeanors committed between and among themselves, as well as between them and citizens of the United States, up to the date of the ratification of this
treaty.
.AR'l'ICLE VI.
.Auy Cherokees who nrny, at the date of the ratification of this treaty, ·
be residing on the lands west of the 96th meridian of longitude west
from Greenwich, and south of the 37th parallel of north latitude, ceded
to the United States by the 2d article hereof, shall be permitted to retain possession and occupancy of the lands improved by them, and when
it shall become practicable to do so, by the extension of the public surveys, such Cherokees who may then be remaining upon said lands shall
be entitlecl to select and have patented to them, in fee simple, a quantity of land equal to one hundred and sixty acres for each Cherokee,
whose right of selection shall be paramount to that of all other persons
under any treaties or laws whatsoever, the patent to issue to heads of
families where there are such, and to the individuals separately who
may not belong to families.
ARTICLB VII.
It is hereby a.greed and stipulated that whenever any Cherokees now
re. ident in tateR east of the Mississippi River, or in any of the States or

,
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Territories west of that river, shall remove to and permanently settle iu
the Cherokee country, according to the constitution and laws of theCherokee Indians, and treaties between the same and the United States,
they shall be held to be CherokM citizens, and entitled to all the rights,
privileges, and immunities as such.
ARTICLE

VIII.

I

The country bounded as follows shall hereafter constitute and be known
as the Cherokee country, viz: Commencing at a point on the 37th parallel
of north latitude, where the 96th meridian of longitude west from Greenwich crosses the same, running thence south to the northern boundary
of the Creek country; thence, following the line of the Creek country
as the same has been surveyed, east and south to the Canadian river;
thence down the Canadian river, 011 the north bank thereof, to its junction with the Arkansas river, thence down the Arkansas river, in the
main channel thereof, to the western boundary of the State of Arkansas ; thence north. with said western boundary, and that of the State of
Missouri, to a point on the latter where the southern line of the land of
the Senecas touches the same; thence west with said southern line of
the Senecas to the Neosho river, and across said river; thence up the
west bank of the Neosho river to a point ·where the 37th parallel crossesthe same; thence west on said parallel to the place of beginning: Provided, That the lines herein ind~cated as the boundary lines of the Cherokee nation be correctly surveyed, and marked with conspicuous and
permanent la11dmarks as early as practicable, at ·the expense of the
United States: And provided further, That no Indians, except Cherokees, shall be settled in the cotmtry herein reserved to the Cherokees.
except by the .consent of the Cherokee national council.
ARTICLE

IX.

It is further agreed that any lands within the limits of the Cherokee
country, the boundaries of which are given in the preceding article,
which are now or may hereafter be occupied and u ed by the United
States for military purposes, shall, when the same shall cea e to be 0occupied and used, revert to the Cherokee nation.
ARTICLE

X.

The Hited tates 1·eaffirm all obligations ari ing- out of treaty tipulation and 1 gi lative act of the government with regard to the
h roke nation and individual thereof, except a the sam are relinqui b d in hi tr aty and do guarantee a compliance with all leo-al
obligation of a h of the tate of the Union toward . ai 1 lleroke
nation aud th indiYidual ther of.

add au th
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proviso, as follows: "Ancl providecl further, That n h . herok , citiz '11.
as have made or owned improvements on that body of h rok land:-in Kansai;; known as the 'Cherokee strip,' be allowed a h to r ·erY
160 acres ~f land to iuclnde the respective sites of their said impr Y ments, for which; on sufficient proof of the fact~ in t~e premi~ · tl~t
Secretary of the Interior shall ca.use patents to issue from the GeneTal
Land Office of the United States.''
·
2. In artide 3, strike out' so mnch of lines 6, 7, 8, am~ 0 as we h~we
marked in brackets, n,ncl insert: "In the Cherokee nat10n west of th
Mississippi River a per capita payment of two hundred and fifty thou and
clollars, ($250,000.)
Also strike out all of said article 3, embraced in lines 11, 12, 13, 14,
15, 16, 17, 18, and 19, included in brackets, and insert in lieu thereof:
''Two hundred and fifty thousand dollars, ($250,000,) or so much thereof
as may be necessary, shall be applied, on requisition of the Cherokee
national council, or a,n y duly fLuthori-zed delegation thereof, with the
approval of the Secretary of the Interior, to the payment of the obligations of the Cherokee nation, and such amount as may remain of said
sum, after paying the said obligations, shall be applied by the national
council of the Cherokee nation, with the approval of the Secreta,ry of
the Interior, to the establishment of an orphan asylum in said nation,"
and the said asylum shall be devoted to the protection and care of all
orphan children of the Cherokee nation, without any regard to color or
previous condition of life.
3. At the conclusion of article 4, add the following: "And fourth.
That all Indians that have been or that may be adopted as Cherokee
citizens by virtue of t.reaty stipulations between the United States and
the Cherokee nation, or by act of the Cherokee national council, shall
( be deemed Cherokee citizens."
4. At the conclusion of article 5, add the following: "And a general
anm esty is hereby agreed upon, and a full pardon granted to all the citizens of the Cherokee nation for all crimes and misdemeanors committed
between and among themselv;es as well as between them aud citizens
of the United States, up to the date of the ratification of this treaty."
5. In line 15, article 8, strike out all after the word "boundary~, and
' before the word. '' where," in line lG, and insert the words: "and that of
the State of Missouri to a, point on the latter."
Also, at the conclusion of said 8th article, add the following proviso :
"Provided, That the lines herein indicated as the boundary lines of the
Cherokee nation be correctly surveyed and m~rked with conspicuous
and permanent landmarks as early as practicable, at the expense of the
United States, as provided for by the 21st article of the treaty of J ul~r
19, 1866, between the United States and the Cherokee nation:" And
provided further, That no Indians, except Cherokees, shall be settled in
the country herein reserved to the Cherokees, except by the consent
of the Cherokee national council.
6. St:ike 0~1t all of article 9, and let the subject of this article remain
as provided for by the 20th article of the treaty of July 19, 1866, between
the United States and the Cherokee nation.
7. We woul_u._ also respectfully suggest an additional ai·ticle in refer' ence to the 1mhtary post at Fort Gibson, as follows:
AR'.l'lCLE - - .

It i hereby understood that the twelve sections of lauds iuclu<led ·
within the military reservation at Fort Gibson, as surveyed since the

•
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late war, are occupied only for military purposes, and that the title of
t he same is vested in t,he Cherokee nation, and whenever the said military post · at Fort Gibson shall have been abandoned, the said lands
shall revert to the-Cherokee natton. And it is further agreed, that the
sum of twenty thousand dollars, ($20,000,) or so much thereof as may be
necessary, shall be paid b,y the United States to meet the claims of
C herokee citizens for damages and losses sustained in the late establishment of said post at Fort Gibson, by which the property of said-citizens
has been taken, without any cornpensatfon to them, said claims to be
a djudicated by the United Sta,tes Cherokee agent, and paid out of the
treasury of the United States, on the approval of the Secretary of the
Interior.
Our reasons for insisting upon the adoption of this additional article
in regard to Fort Gibson, &c., are briefly as follows :
· 1. By the ninth article of the Cherokee treaty of 1828, the post at
Fort Gibson was allowed to reserve twelve sections of land for military
purposes.
2. By the third article of our treaty of 1835, it was provided further,
that on the abandonment of said post, that the same, with thesaidlands:
would revert to the Cherokee nation.
3. In 1857, the United States abandoned said post, and the Cherokee
nation took possession of the same, &c., as provided, a,ncl established on
its site an incorporated town, the lots of which were sold to Cherokee
citizens. (See Cherokee Statutes, 1866, pp. 93 and 94.)
4. Since the war, the United States re-established the said post at Fort
Gibson, occupying its former site in part, and laying off and occupying,
without any authority of law or treaty, an area of twelve sec~ions of
lands, and in so doing took from and deprived our citizens of thefr improvements and property, without any compensation to them, which
action of the United States government, according to the said third article of our treaty of 1835, constitutes against said government a just
claim in fayor of the said Cherokee citizens for the losses and damage ..
they have thus incurred.
5. Hence the necessity of thi proposed additional article to carr,y o~t
he provisions of these treaties, and to protect our citizens in their "pnYate rights," and our nation in its said twelve sections of land.
We have also made annotations, or suggestions, (in pencil,) on page~
fiv and ix of your amendment', to which we would also iuvite yolli'
att ntion. Tru ting that our suggestions will meet with your approval
and that of the honorabl Secretary of the Interior, and be incorporated
in your am ndment , herewith returned for your information, and that
y h kind a i tance of both of you our pending negotiation with yom
o-v rumeut will b brouo·h to a peedy and favorabl termination to
all partie inter ted
1\-T ham th honor to be., with great r p ct your obedient . errnnt
nd f1 iend ,

I

11.

E.

p RI It
mmi ion r of Inrlimz
1

•
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W ASHING1'0N, D. C., May 18, 1 70.
Sm: The reasons ·why we ha, e suggested to your article :five of proposed amendments to our pending treaty an additional prov~sion for a
general amnesty and pardon, are as follows : That the :first article of our
pending treaty' abolishes all distinction among the Cherokees, created br
tb.e fourth; fi.ftll, sixth, and seventh articles of our treaty of 1866. In
pursuance of this abolishment of distinction, your said :fifth amendment
provides, also, to do away with the jurisdiction of the United States
court, which, by said treaty of 1866, was to have j nrisdiction of all causes,
civil and criminal, between citizens west and south of the Grand and
.Arkansas Rivers, and other Cherokees east and north of these rivers.
Therefore, should this distinction cease, and the jurisdiction of said
United States court be removed, it will naturally follow that all crime
aud misdemeanors committed and not adjudicated by said court will
remain unadjudicated, and hence the necessity of a general pardon.
}foreover, there are many persons residing in our nation who are citizens thereof, that are charged with offenses over which both the courts
of the United States and those of the Cherokee nation claim jurisdiction,
and are thus at conflict in respect to the matter, and, as the object of
this pending treaty is to settle everything upon a peace basis, we hold
that a general amnesty is necessary. This course has always been pursued by your government in making treaties with the Indians, and is
the only one by which the object desired c::_tn be attained. It is warranted and has a precedent in the second article of our treaty of _6th of
A.ugust, 1846, and in the second article of our treaty of July 19, ·1866,
from which it will be at once seen that the principle and object applies
not only to political offenses, but to all others, and means the establishme~t of friendly relations between all parties concerned .upon a peace
basis, with an oblivion of the past.
I have the honor to be, very truly, your obedient servant, ·

W.P.ADAIR,
Chciirman Cherokee Dele,qatfon.
Hon. E. S. PARKER,
Oonirnissioner of lndiam A.ffairs.

WASHINGTON, D. 0., May 21, 1870.
SIR: In addition to the suggestions we have already made, giving our
reasons for an a.,ninesty provision in our pending treaty, we would state
further, that the honorable Indian Committee of the United States Senate
has admitted the necessity and propriety of such a provision. Should
all disti_nction among the Cherokees b~ abolished, as contemplated, (and
as we smcerely hope for,) by our pendmg treaty, it will follow as an unavoidable sequence that all contingencies hitherto resulting from that
di tinction will also be abolished or done away with, so that parties
charged with offenses within the scope of that distinction will, by its
abolishment, be virtually acquitted or reniain untried, since they cannot
be subject to the special jurisdiction of the United States court in our
country for such offenses, as that jurisdiction by our pending treaty i"'
to be abolished, hence the necessity of a pa,rdoning provision to cornplJr
with the new or<l.er of things among our people contemplated by our
pending treaty. We think, also, that in view of the conflict of jurisdiction between the courts of our country and those of the United States
oYer offense betweeu onr citizens and those of the U nitcd States, and
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the consequent bad state of feeling between the p~rties that has thus
been created, that it is highly expedient and necessar,y that an amnesty
and an oblivion of the past be agreed upon and .fixed up to date between
our people and yours as a veace measiwe, as it is our duty and desire to
cultivate happy relations with your government and people. But should
this last-named idea not meet with your views, w@ ask respectfully to
insist that our pending treaty contain a provision for a general a.muest.r
with oblivion of the past for all offenses and misdemeanors committed
up to date alllong our own people, as a measure to establish peace among
them.
In this connection we would state (what is apparent by reference to
the first article of our pending treaty) that one of our :first objects in
negotiating this treaty, was to <lo away with all party feuds and distinctions ap10ng our people~ and to rub out and forget the past in that
particular, in order to promote our future prosperity and civilization.
Our past history has taught us that dissensions and party feuds, and
the remenibrance of past wrongs, only have a tendency to mar our Jiappiness and retard our civilization. For precedents to sustain your action
in carrying out our views, we will refer you to the ::;econd article of our
treaty of 184.6 and the second article of our treat.v of 1866 with your
government, as we have previously done.
Trusting that you will sustain oul' views and ~mend our pending treaty,
as requested, we have the honor to be, very respectfnl1y and truly, your
obedient sernmts and friends,
LEWIS DOWNING,
Principal Chief Cherokee Nation.
W. P. ADAIR,
SAMUEL SMITH,
0. N. VANN,
ARCHIE SORA.PER,
J.P. DAVIS,

Cherokte Delegation.
Hon. J. D. Cox,
'ecretary of the lnterior.
(Through Hon. E. S. Parker,

1

ommissioner of Indian Affairs.)
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