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55'.I.'H CONGRESS, } 
3d Session. 

SENATE. 
{ 

REPORT 
No.1441. 

ANNUITIES OF CERTAIN SIOUX INDIANS. 

JANUARY 5, 1899.-0rdered to be printed. 

Mr. PETTIGREW, from the Committee on Indian Affairs, submitted the 
following 

·REPORT. -

[To accompany Mr. Pettigrew's amendment to H. R. 11217.] 

The Committee on Indian Affairs, to whom was referred the amend
ment intended to be proposed by Mr. Pettigrew to the bill (H. R. 
11217) making appropriations for the current and contingent e,xpenses 
of the Indian Department and for fulfilling treaty stipulations with 
various Indian tribes for the :ti.seal year ending June 30, 1900, and for 
other purposes, beg leave to submit the following report thereon: 

This subject has on several occasions heretofore been most thoroughly 
and carefully considered by your committee, and various favorable 
reports made thereon; besides, the Senate has authorized the printing 
of three separate and comprehensive documents relating thereto. 
(Senate Reports Nos.1362 and 1384, Fifty-fourth Congress, second ses
sion; Nos. 4, 9, 533, and 605, Fifty-fifth Uongress, first session; Senate 
Documents No. 126, Fifty -fourth Congress, second session, and Nos. 
10 and 30, Fifty-fifth Oongress, third session.) 

N otwitbsta11ding these very thorough investigations and reports by 
your committee, it has been said: 

First. That the Sisseton and Wahpeton people were disloyal and 
engaged in the Sioux outbreak of 1862, and therefore that the confis
cation of their annuities by the act of 1863 was a just and proper 
measure; and 

Second. That by reason of gratuitous appropriations by Congress 
they have received at the bands of the Government more than their 
confiscated annuities would amount to, and that they have been munifi
cently treated by the Government-better, in fact, than any other tribe 
of Indians with which the Government has bad dealings. 

Your committee will, as briefly as possible, discuss these contentions. 
During that outbreak of 1862, the history of which it is not necessary 

to state here, the Sisseton and Wahpeton bands not only preserved 
their obligations to the United States and freely periled their lives to 
re cue the reHidents of the vicinity and in obtaining possession of white 
women and children made captive by the hostile bands, but 250 of them 
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served in the Army of the United States and fought against their breth
ren. These facts have been, officially and otherwise, so many times and 
so fully demonstrated and proved beyond peradventure of question that 
your committee ought not take up the time in discussing them, and_ would 
not if it were not for the fear that some who are not familiar with the 
history of the case may have formed an erroneous opinion as to the 
loyalty of these people. It is a matter of fact, which the records of the 
Government will substantiate, that the Sisseton and W abpeton bands 
of Sioux Indians never committed an overt act against the Government 
of the United States before, during, or since the outbreak of 1862, but 
at all times and under the most trying and exasperating circumstances 
have been its most loyal and steadfast friends, and at all times have 
rendered it the most patriotic and faithful service. . . 

The Commissioner of Indian Affairs, speaking upon this subJect m 
his Annual Heport for the year 1866, pages 46 and 4 7, says: 

A thorough examination of the whole matter relating to these Sioux resulted in 
the deliberate conviction that as a people they (the Sissetons and Wahpetons) bad 
not been treated fairly or with just discrimination by the Government, and the for
feiture of their annuities had been a measure uncalled for and unjust to a large num
ber of people who had not taken part in the outbreak of 1862. 

In bis letter of April 20, 1866, to the Secretary of the Interior, the 
Commissioner said: . 

It i apparent that this outbr~ak took place at first among the lower bands (the 
Medawakanton and Wahpakootas) and that the upper bands (the Sissetons and 
Wahpetons) for the most part refused to take part in it. * * * Many of t h;ose 
who felt no inclination toward hostilities feared that the vengeance of the wh~tes 
would fall upon them as a portion of the tribes and fled to the northward, leavmg 
th ir bomes (Id., 225). Many of these men have, for the past three years, been bo_me
les wanderers and actually suffering from want-a very poor rett:rn for services 
rendered to the whites at the risk of their lives . The Government, as it, bas ackno~l
edged by several enactments, owes these people a debt of gratitude, ancl bas ~ot d1s
charged that debt, bnt bas deprived them of their share of the property and mcome 
of their people, by act of 1863, abrogating all treaties. (Id., 226.) 

In bis letter to the Secretary of May 18, 1866, the Commissioner says: 
In this p edy suppres ion of the outbreak many friendly Indians acted as scouts 

and otherwise r ndered good service. They never committed any acts of hostility. 
ii ii .. They have r mained friendly while compelled to a, vagabond life for three 
years by tbe indi criminate confiscation of all the land and property of their people. 
" _ ii " 'l'b amoun~ for whic~ they solcl their large tract of land-being in 1862 over 
$::>,000,~wa fo~fe1 tcd and immense damaO'e done to tlleir property by the tr~ops 
a.nd captiv camp 10 the fall of the year. The crops belonging to the farmer Indians 
w re valued at , ·1r ,000, and they had large herds of tock of all kinds, fine farm 
ancl improvement . The troops and captives, some 3,500 in number, lived upon this 
pr p rty for fifty days. 

On p ge 227 f th ame report the om missioner says: 
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the Interior, dated March 22, 1888, upon the subject of certain legisla
tion then pending for the relief of the scout _portion of the Sisseton 
and Wahpeton bands, and after making a detailed statement of the 
funds of the four bands arising under the two treaties of 1851, and 
subsequent appropriations made for removal, damages sustained by 
white settlers, etc., says: 

In reference to the foregoing account of moneys paid to and on account of the 
several bauds of Sioux mentioned in the proposed bill (H. R. 6464), I can not refrain 
from sayiug that, in my estimation, the legislation based upon it would perhaps 
perpetuate and make irremediable a great wrong which has been perpetrated upon 
the Sisseton and Wallpeton bands, who have been unfortunately classed with the 
other named bands, the Medawakanton and Wahpakoota. To make this clear the 
following statement of facts seems necessary: At the time of the outbreak of the 
Lower Sioux, composed of the two bands last mentioned (the Medawakanton and 
Wahpa.koota), in Minnesota, in 1862, the first-named two bands (the Sisseton and 
Wahpeton, called·also the Upper Sioux) were living on separate reservations, lying 
partly in Minnesota and partly in Dakota, secured to them by separate treaties, 
under which they were entitled to an annuity of $73,600 for fifty years, beginning 
July 1, 1852. Twelve installments had been appropriated when, in 1862, the other 
bands (the Medawakanton and Wahpakoota) organized an outbreak and massacre 
of white settlers in the vicinity of the reservation occupied by the friendly Sissetons 
and Wahpetons. By act of Congress, February 16, 1863, in which the outraged 
feelings of the country, as well as its indiscriminating wrath, found expression, all 
treaties with the four bands were abrogated, their lands in Minnesota and their 
funds were confiscated, although part of the Sisseton and Wahpeton bands remained 
loyal and enlisted in the Army. 

In 1867 the Government, having been convinced that a great wrong had been done 
in the case of the Sisseton and Wahpeton bands, who not only refrained from bostil
Hies but bad periled their lives in defense of the whites and in delivering a large 
number of captive women and children who had been captured by the hostiles, 
appointed a commission to treat with these bands. This trea.ty, concluded February 
19, 1867, in its preamble recites the fact that the act of February 16, 1863, had wronged 
these bands, and the third article, "for and in consideration of the faithful services 
said to have been rendered by them," and "in consideration of their confiscated 
annuities, reservations, and improvements," set apart for t,be scouts and their fami
lies the Traverse Lake Reservation; and the fourth article for the others, who fled 
from the hostiles to the North, the reservation of Devils Lake. * * * But what 
did we give them by this treaty as a reward for their faithful services in which they 
bad imperiled their lives; and in compensation for their annuities, which were con
fiscatedi and for their crops, which onr troops consumed, valued at $120,000; and for 
their valuable lands in Minnesota, from wh.ich they were driven; and f9r the right 
of way for roads through their lands in Dakota f 

What was the valuable consideration given to which we refer as compensation for 
all their loss :md wrongf Simply the reservations in Dakota on which they live, 
which were theirs already. 

General Sibley, who had command of the United States troops dur-
ing the outbreak, in a letter dated July 13, 1878, says: . 

I have tbe best reason for knowing that as a general rule the chiefs and headmen 
of these divisions not only had no sympathy with those of their kindred who took 
part in the massacre, but exerted themselves to save the lives of the whites then in 
the country, and joined the forces under my command as scouts and rendered siCTnal 
and faithful service in my campaigns against the hostile Sioux, and subsequently in 
guarding the passes to the settlements against raiding parties of their own people. 
I have always regarded the sweeping act of confiscation referred to as grossly unjust 
to the many who remained faithful to the Government, and whose lives were threat
ened and their property destroyed as a result of that fidelity. 

Having been in command of the forces which suppressed tbe outbreak and pun
ished the participators in it, I became necessarily well informed as to the conduct of 
the bands and individuals who took part for or against the Gov.ernment dnring the 
progress of the war, and I have repeatedly, in my official capacity, calle'd the atten
tion of the Government t.o the great injustice done the former class by including 
them in the legislation which deprived them of their annuities. 

Bishop Whipple, in a letter dated December 26, 1877, says: 
I believe that there were many of the Lower Sioux who showed great heroism in 

opposing the hostile. It was to such men as Tacopi, Wakeanwashta, Wabasha, 
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Wakeantowa, and others we owe the deliverance of the white captives. S? far as I 
know and believe, there were hundreds among the Upper and Lower Sioux who 
were not at any time hostile to us. They were in the minority and overborne by 
the fierce warriors of hostile bands. I have not the slightest doubt that we not 
only owe the lives of the rescued captives to the Sioux who were friendly,_but 01;1r 
immunity from Indian wars since is due to the wisdom of Gen. H. H. Sibley m 
employing these friendly scouts to protect our borders. I appreciate your efforts to 
secure justice to our friends, even if they have red skins. 

Charles Crissey, United States Indian agent, in a letter dated August 
26, 1882, says: 

SIR: I am convinced that these claims as presented are just and equitable, and that 
there is justly due the said Indians all the moneys and annuities from which they 
, 1·ere deprived by the act of Congress entitled ''An act for the relief of persons for 
damages sustained by depredations and injuries by certain bands of Sioux Indians," 
approved February 16, 1863 (12 Stat. L., 652), and this because the said Indians did 
remain faithful to the United States and did assist in subduing the outbreak, 
protecting the white people, and also in carrying on war against their own peoplez 
serving all the way from three to five years as scouts under General Sibley an<l 
receiving no pay a part of the time. 

For this fidelity they were punished and now seek redress, which in all moral cer
tainty they are entitled to-not only because of the dollars and cents of which they 
have been deprived, but as a. matter of honest, square dealing between the Govern
ment and its servants. 

The House Committee on Indian Affairs, in Report No. 1953 of the 
Fiftieth Congress, first session, says: 

The Committee on Indian Affairs, to whom was referred the bill (H. R. 6464) ~or 
the relief of certain isseton and Wahpeton Sioux Indians who served in the ar~ies 
of the United States against their own people, respectfully rnport the followmg 
statement of facts, as set forth in the letters of the honorable Secretary of the Interior 
and from the honorable Commissioner of Indian Affairs, together with letters from 

eneral ibley and Bishop WbiJJple, who were personally acquainted with the facts 
herein _set forth; also a letter from Sarah Goodthunder to Bishop Whipple, 'Yhi?h 
makes 1ts own unexpr s1:1ed but most pathetic plea for the relief asked :for in this bill 
for those who lost everything in their devotion to the whites, and who have so long 
suffered from the wrongs we have inflicted upon them. 

We also give a detailed statement of the obligations we were under to these peo
ple and of th manner in which they were cruelly deprived of these rights, a_nd 
r pectfully ubmit that th r mecly proposed in this bill is not what trict justice 
demands. The bill submitted by tue Department as a substitute for bill H. R. 6464 
we l.Ja.ve amended so a to include a beneficiaries of this act with those who served 
a scout in the armie actin(T against th ioux, members of the same bands who 
w re at the time of the outbreak serving in the armies of the United States in the 
war of the r b 11ion e al o think that t he bill should be so amended as to pro
vid for twenty- ·even annual payment , and not for tw nty-.five, as recommended by 
the Department, for th payments of 1 62 and 1863 were never made to them, the 
outbreak occurring in August of 1 62, before the money, which was on the road for 
th purpo e, reached th r rvation, and that appropriated for the year 1 63, befo~e 
the outbr ak occurr d, wa c vered uack into the Treasury, o the amount appropn
. d for th payment of th scouts and oldiers should include their pro rata share 
m the payment due for tho e two year , which would be $36,800. 

"\: e recommend tha th bill, so amended, do pass. 

m ble t th tr aty of 1867 recite that-

v ral ubdivieiQn of th fri ndly i · tou and v abD ton baud 
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ask, through their representatives, that their adheren_ce to their former ob~igations 
of friendship to the Government and people of the Umted. States be recogmzed, and 
that provision be made to enable them to return to an agricultural life, etc . 

In fact, the records of both the Interior and War Departments 
abound in evidence showing the loyalty, patriotism, and services of 
these peoT)le, consisting of reports from army officers, Indian agents, 
missionanes, and others. 

Can or will anyone undertake to controvert the statement of General 
Sibley, who was in command of the United States troops during the 
outbreak and for years afterwards; or the statement of that grand old 
man, Bishop vYhipple, who has devoted his whole life and f',nergy to 
the civilization, Christianization, and advancement of the Iudian race, 
and who was personally present and cognizant of all the facts and cir
cumstances connected with that outbreak; or the official statement of 
the head of the Indian Bureau, who was charged with the duty of 
investigating and reporting the cause of and every fact and circumstance 
connected in any way with the outbreak 1 Your committee think not, 
for every official letter, every official document, and every statement from 
every source bearing upon the subject confirms the fact of the loyalty, 
patriotism, and heroic services of these people. It has never been 
questioned, officially or otherwise. 

Your committee will now proceed to discuss the second contention. 
In order to do so it will be necessary to go back and recite some his
torical facts, and in so doing will endeavor to show that these people 
have been overreached in every transaction with the Government. 

In the year 18.1H, and prior thereto, the Sisseton and Wahpeton bands 
and the Medawakanton and Wahpakoota bands of Sioux Indians owned 
a very large tract of country within the now States of Iowa, Minnesota, 
and Wisconsin. In July of that year two separate treaties were. made, 
one with the Sisseton and Wahpetons and the other with the Medawa
kantons and Wahpakootas, by the terms of which there were ceded to 
the United States 32,000,000 acres of land. 

By the treaty with the Sisseton and Wahpeton bands, as considera
tion for the cession of certain lands therein described, the United 
States agreed to pay to said Indians the sum of $1,665,000, out of 
which certain payments were to be made as therein specified, and the 
balance-to wit, the sum of $1,360,000-was to remain in trust with the 
United States, and 5 per cent interest thereon paid annually to said 
Indians for the period of fifty years, as therein provided, commencing 
July 1, 1852, the said interest amounting to $68,000 per annum. 

The third article of said treaty, setting apart a reservation for said 
Indians, was stricken out by the Senate in the ratification of said 
treaty, and by the amendment thereto the United States agreed to pay 
said Indians at the rate of 10 cents per acre for the land included in 
the reservation provided for in that article, the amount, when ascer
tained, to be added to the trust fund provided by the fourth article. 
It was ascertained that the reservation thus to be paid for contained 
1,120,000 acres, and at the rate of 10 cents per acre amounted to 
$112,000, rieldi?g an annual interest of $5,600, which was provided 
for by l:1'n item m_the act of August 30, :1852 (10 Stat. L., 52), making 
a total mterest of $73,600 due these Indians annually for the period of 
fifty years from July 1, 1852. · 

The ceded country contains an area of 17,770,000 acres, and at 10 
cents per acre amounted to a total consideration of $1,777,000. Of 
this amot1nt the sum of $305,000 was paid out for certain purposes 
specified in the treaty, and the balance, $1,472,000, was "to remain in 
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trust with the United States, and five per centum interest thereon to 
be paid annually to said Indiaus for the period of fifty years, c~m
mencing the first day of July, eighteen hundred and fifty-two, which 
shall be in fnll payment of said balance, principal and interest, the 
said payment to be applied, under the direction of the President, as 
follows, to wit," etc. 

ow, if we estimate the 17,770,000 acres ceded by the treaty of 1851 
(for which the Government agreed to pay 10 cents per acre) at $1.25 
per acre, the minimum price of Government land, we find as the resu_lt 
the um of $22,212,500, and deducting therefrom the $305,000 cash pa1d 
out under the treaty and the fi.fty installments of $73,600 each, amount
ing in the aggregate to $3,985,000, we find the Government tbe gainer 
in this tran action in the sum of $18,227,500. But this is not the worst 
feature of this treaty and the one doing the Indians the most wrong 
and injustice. By reference to the fourth article of said treaty it will 
be ob erved that the United States agreed to pay to said Indians the 
con ideration therein named, $1,665,000, which was augmented to the 
um of 1,777,000 by the amended third article of said treaty. 
But this agreement on the part of the Government to pay was never 

carrie<l out and wa never intended to be. The ignorance of the Indians 
wa taken advantage of and a subsequent article inserted in the treaty 
providing that the payment of the interest on the principal sum for the 
period of fifty years should be in full payment of both the principal and 
interest. Of the con ideration agreed to be paid to the Indians, the 
um of 1,472,000 was to remain in trust with the United. States, and 

the interest, $73,600 annually, was to be paid to the Indians. But by 
a ub, equent article inserted in the treaty they were never to have 
the money agreed to be paid them for their lands, a most outrageous 
and uncon cionable transaction. This sum, $1,472,000, added to the 

1 ,227 500 already shown to have resulted to the benefit of the Govern
m nt by rea on of the difference in the price paid for the lands and the 
minimum price of public lands, makes a total of $19,699,500 profit to 
the G v rnment under the treaty of 1851. The Government, when the 
tr , t wa ratifi d, took the land and, at the end of :fifty years, takes the 
on icl ration agreed to be paid the Indians therefor, a great and mon
·trou wroug without parallel in the hi tory of any civilized govern

m nt and for whi h by every reason of justice and fair dealing full 
r paration bould lJe made. 

A pr vi, ion wa in ·erted in the amended third article of the treaty 
of 1 -1 whi hr ad. a follows: 
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The President took no direct action to confirm said reservation to 
these Indians as authorized by tbe act, and finally a treaty was entered 
into with them on June 19, 1858 (12 Stat., 1037), by article 1 of which the 
lauds on the south side of the Minnesota River were set apart as a res
ervation for these ba11ds, and by article 2 it was agreed to submit to 
the Senate the question as to whether they had title to the lands within 
the reservation, aud if so, what compensation should be allowed them 
for that part thereof lying on the north side of the Minnesota River; 
whether they should be allowed a specific sum therefor, and if so, how 
much, or whether the same should be sold for their benefit. Similar 
provisions were incorporated in the treaty of June 19, 1858, with the 
Medawakanton and Wabpakoota bands. (10 Stat., 1031.) 

Under date of June 27, 1860, the Senate-
Resolved, That said Indians possessed a just and valid right and title to said reser

vations, and that they be allowed the sum of 30 cents per acre for the lands in 
that portion thereof lying on the north side of the Minnesota River, exclusive of 
the cost of survey and sale or any contingent expenses that may accrue whatever, 
which, by tbe treaties of June, 1858, they have relinquished and given up to the 
United States. 

It was further resolved that all persons who had in good faith settled 
and made improvements on lands within said reservations, believing 
them to be Government lands, should have the right to preempt 160 
acres; and in case such settlement had been made on lands reserved 
for the Indians by article 1 of the treaty on the south side of said river 
the assent of the Indians was to be obtained. (12 Stat., 1042.) 

It was ascertained that the reservation of the Sisseton and W ahpe
ton bands lying north of the Minnesota River contained an area of 
560,600 acres, which, at 30 cents per acre, the price fixed by the Senate 
resolution, amou11ted to $170,880. It was also ascertained that the res
ervation of the Medawakanton and Wabpakoota bands lying north of 
the Minnesota River contained an area of 320,000 acres, aud at the 
price fixed by the Senate resolution amounted to $96,000, and these two 
amouHts were appropriated by items contained in the Indian appropria
tion act of March 2, 1861. (12 Stat., 237.) 

By the act of March 3, 1863 (12 Stat., 819), the President was author
ized and directed to assign and set apart for the Sisseton, Wahpeton, 
Medawakanton, and W ahpakoota bands a tract of unoccupied land 
outside the limits of any State sufficient in extent to enable him to 
assign to each member of said bands 80 acres of good agricultural 
]and. By sections 2 and 3 of said act the lands set apart for these 
four bands of Indians by article 1 of the two treaties with them of 
1858 were to be surveyed and appraised, and thereafter to become 
subject to preemption at tbe appraised value thereof, etc., and section 
4 provides the manner of disposing of the proceeds derived therefrom. 

Here again the Government had the advantage over the Indians 
to the extent of the difference between 30 cents pe_r acre and $1.25 
per acre, the minimum price of public lands, that difference being 
$529,870. 

SISSETON AND WAHPETON LANDS IN DAKOTA. 

After the cession of lands in Iowa and Minnesota and Wisconsin by 
the treaty of 1851, the Sisseton and Wahpeton bands still owned a vast 
region in Dakota. By article 2 of the treaty of February 19, 1867 (15 

tat., 505), the boundaries of the country so owned by these bands were 
described and defined, and within which country two reservations were 
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set apart (articles 3 and 4), otie at Lake Traverse, containing an area of 
918,780 acres, and the other at Devils Lake, contaiuing an area of 230,400 
acres. By this treaty these Indians made certain valuable concessions 
to the United States, in consideration of which those residing upon the 
Lake Traverse Reservation (article 6) were to have $750,000 in cash 
and $30,000 annually thereafter forever, and those residing upon the 
Devils Lake Reservation (article 7) were to have $450,000 in cash and 
$30,000 annually thereafter forever. The said two articles, and all 
others up to and including article 14, all of which made valuable con
cessious to the Indians, were stricken out by the Senate and others 
inserted imposing hard conditions, in violation of the treaty as made, 
and as thus amended it was sent back for their ratification. These 
Indian , by reason of the unconstitutional and unjustifiable confiscation 
of their annuities by the act of 1863, and the loss of their crops, stock, 
and improvements, were broken in spirit, destitute, and starving. 

By their friendship to the whites and services to the Government 
during the outbreak they had incurred the hatred of the other tribes of 
Sioux, and therefore dared not go west into Dakota, where game was 
plenty, and hunt for food and clothing, b~t were obliged, owing to this 
condition of affairs, to accept whatever was oftered, and so accepted 
the amendments to the treaty imposed by the Senate. This treaty, as 
amended, left it discretionary with Oongiess to make such appropria
tions from time to time as might be found necessary, and at various 
times appropriations were made aggregating $379,741.29, not as any 
part of the annuities under the treaty of 1851, but as consideration for 
concessions made by tbe Indians in the treaty of 1867. If the treaty 
as made bad been faithfully carried out by the Government, these peo-. 
ple would have received up to the present time a sum aggregating more 
than 3,000,000, and this would have in a measure compeusated them 
for their lands and annuities, of which they were illegally and wrong-
fully deprived by the act of 1863. · 

Oongre having made no appropriations under the treaty of 1867 in 
any way commensurate with the valuable concessions made by the 
I?dian in that treaty, it would be a most flagrant and palpable iuju -
t1ce to attempt to make the small appropriations made thereunder-also 
a c~arge again -t the annuities arising under the treaty of 1851-tbm; 
takrng d uble credi for that which was but a trifling consideration for 
what.tile ov_ rnment received in the first instance, the reservations 
th rem meut10ued and et apart being, as above stated, designated 
from land which at the time belonged to the Indians. 

AGREEMENT OF 1872. 
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being in the United States. The report and findings of the commission 
may be found printed in the Annual Report of the Commissioner of 
Indian Affairs for the year 1872, page 118. . . 

As showing that the Government understood the cons1derat1on named 
in the treaty of 1867, as· amended, to be for concessions made ?Y the 
Indians in that treaty, and so informed the Indians, reference 1s had 
to the report of the commissioners who negotiated the agreement of 
1872 for the cession of the lands described in and admitted to belong 
to the Indians by that treaty, and which agreement I shall presently 
refer to. At a council held with the Indians the commissioners said: 

You have already disposed of your rights, so far as railroads and other improve
ments are concerned, by the treaty of 1867. This necessarily brings into the coun
try a large number of whites, and it must necessarily be overrun by a large immigra-
tion of whites in the fnture. * * * • 

That justice may be done to all, payments are to be divided according to the num
ber on each reservation. The gross amount which the commissioners have thought 
would be enough is about ;!,800,000, insuring a large amount yearly, until you will 
be beyond the need of anything from anyone. * * * · 

This amount, if accepted by you, is in addition to what may be appropriated by Con
gress, in accordance with article 6 of the treaty of 1867, to enable you to become self
sustaining. 

It will thus be observed that the Government understood the appro
priations made in pursuance of the treaty of 1867 and .the amount 
agreed to be paid by the agreement of 1872 were to be in full consid
eration for the lands ceded by the latter. It was so understood by the 
commissioners, and they so informed the Indians. The $800,000 
named in the agreement of 1872 were to be ~, in addition" to appropria
tions under the treaty of 1867, and both together were to be the con
sideration for the cession of about 11,000,000 acres of land by the 
agreement of 1872. 

It must have been so considered and so treated by the present Sec
retary of the Interior, for in his report, found printed in Senate Doc.No. 
68, Fifty-fifth Congress, second session, "Statement N o.12," the account 
under both the treaty of 1867 and the agreement of 1872 are consid
ered as closed. In fact, considering the circumstances and history of 
the case, no other conclusion could be reached. 

Having reached the conclusion that the Indians owned the lands in 
question, the commission proceeded to negotiate for the extinguish
ment of their title thereto, with the result that an agreement was 
entered into with them on September 20, 1872, by the terms of which 
the Indians ceded all their right, title, and interest in and to all the 
land and territory particularly described in article 2 of the treaty of 
1867, as well as all other lands in Dakota, except the two reservations 
E=et apart by articles 3 and 4 of said treaty, the consideration agreed to 
be paid for said cession being $800,000. This consideration was 
reached, as stated by the commission in its report, by estimating the 
ceded territory at 8,000,000 acres and placing ,the value thereof at 10 
cents per acre. The said agreement was transmitted to Congress by 
the Secretary of the Interior under date of December 2, 1872, and may 
be found printed in House Ex. Doc. No. 12, Forty-second Congress, 
third session. 

By an item contained in the Indian appropriation act approved Feb
ruary 14, 1873, Congress ratified said agreement, with the exception of 
so much thereof as was included in paragraphs third, fourth, fifth, 
sixth, seventh, eighth, and ninth, imbject to ratification by the Indians 
(17 Stat., 456). The agreement, as amended, was ratified by the Indians 
and finally confirmed by an item contained in the Indian appropriation 
act of June 22, 1874 (18 Stat., 167). The consideration named in said 

s.Rep.1-11 
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agreement has all been appropriated by Congress and expended for the 
benefit of the Indians as in said agreement provided. 

It is claimed that there are several million acres more embraced 
within this cession than the number of acres estimated in the agree
ment. But, be that as it may, for the purpose of the point we want to 
make we will take the 8,000,000 acres, as estimated in the agreement. 
The price paid the Indians for their lands was 10 cents per acr~, making 
· 0 ,000, while the acreage given, estimated at $1.25 per acre-the 

minimum price of public land-amounts to $10,000,000, making a dif
ference of $9,200,000 in favor of the Government, so that in the various 
tran actions with these Indians up to 1872 the Government received 
benefits amounting to $29,429,370 more than the amount paid the 
Indians for their lands. In the year 1866, six years prior to the agree
ment of 18'72 with the Sissetons and Wahpetons, the Government 
entered into separate treaties with the -Creeks and Seminoles, under 
which 30 and 15 cents per acre was paid to said Indians, respectively, 
for the lands therein ceded. The lands so ceded are no better, in fact, 
not o valuable, as those ceded by the Sissetons and Wahpetons by the 
ao-reement of 1872, but the Government havrng been convinced that an 
inju 'tice had been done the Creeks and Seminoles by their treaties of 
1 66, ongress, in 1889, made appropriations to pay them the difference 
between the amount agreed upon in the treaties and $1.25 per acre, the 
minimum price of public land, deducting 20 cents per acre for surveys, 
etc. In this connection it should be borne in mind that the Creeks and 

eminole entered into treaties with the Southern Confederacy and 
were in open hostilities against the United States, a large majority of 
them ·er ing in the Confederate Army. 

ow, why are not the loyal and patriotic Sissetons and Wahpetons 
entitl cl to as generous treatment as those who were in open hostility 
to the Government Why should this discrimination be made in 
fa rnr of the di loyal and against the loyal 1 Why should not the same 
rul of ju tice and fair dealing be adopted toward the loyal and patri
otic i etous and Wahpetons that was meted out to the disloyal 

r k au l minoles Why should a premium be placed upon dis-
1 yalty and a penalty attached to loyalty and patriotism, Is there any 
rea on in ju ti e and equity, why the Sis etons and Wahpetons should 
not n w paid th difference between that paid them, or agreed to be 
pai th m per acre for the various ces ion made by them and 1.25 
p r a r the minimum price of public lauds, deducting 20 cents per 
c ·re for ·urve;r , etc., a was done in the Creek and Seminole cases 1 

i a f: t which the r cord of the Government will substantiate 
tba in all the riou Indian war ince the foundation of our Govern

nt th re ha n ver been a ingle in tance where the Indian partici-
• nt, ere puni hed by th confi cation of their lands and annuities. 
' h h alway. far d better and been treated with more considera-

ti n 1, nth who hav r mainecl loyal and teadfast. 
• v n h i e iviliz d Tribe. who made treaties with the Southern 
u£ _____ ... ~. and wer in p n ho tility to the Government of the United 
t w r n t di turb d in their riO'ht of laud · and annuitie , not

i h · ndi~ ' the f: ct that by the act of July 5, 1862 (12 Stat.L., 5"" ) 
' I' Vld -

am t r off: ct, the Pre ident, seeing that" good faith and 1 gal 
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national obligations" would be violated by the exercise of the authority 
vested in him by that act, never issued the required proclamation,. 

As before shown, the Sisseton and Wahpeton people never committed 
an overt act against the Government of the Uri.ited States before, dur
ing, or since the outbreak of 1862, but at all times have been its most 
loyal and steadfast friends and at all times have rendered it the most 
patriotic and faithful service. 

And why should they not be treated as fairly and with ·as much con
sideration as those who have been in open hostility to the Government! 
Why should they be thus discriminated against¥ 

AGREEMENT OF DECEMBER 12, 1889. 

An agreement was entered into on December 12, 1889, with that 
portion of the two bands residing upon the Lake Traverse Reservation, 
in South Dakota, which agreement was ratified by an item contained in 
the Indian appropriation act approved March 3, 1891. (26 Stat., 1037.) 
By this agreement said Indians ceded to the United States the surplus 
lands within their reservation at rate of $2.50 per acre. It was found 
that, after deducting the aggregate area of allotments previously made 
and of additional allotments provided for in the agreement, there 
remained 679,920 acres, which, at the price per acre named in the 
agreement, aggregated the sum of $1,699,800. This amount was 
appropriated by the Indian appropriation act of March 3, 1891, and 
"placed in the Treasury of the United States to the credit of said Sis
seton and Wahpeton Indians (parties to said agreement); and the same, 
with the interest thereon at 5 per cent per annum, shall be at all times 
subject to appropriation by Congress, or to application by the Presi
dent, for the education and civilization of said bands of Indians or 
members thereof." (26 Stat., 1038.) 

By virtue of the authority vested in the President by that act there 
has been paid out to the Indians of the Lake Traverse Reservation, 
parties to the agreement of 1889, the sum of $199,800, leaving a bal
ance of $1,500,000 still to their credit in the Treasury as the proceeds 
from sale of their surplus lands. 

By article 3 of said agreement the amount of the annuities due such 
of the scouts, or those who served in the Army during the outbreak of 
1862, and their families as resided upon the Sisseton and Wahpeton 
or Lake Traverse Reservation-one-fourth of the whole amount of the 
confiscated annuities arising under the treaty of 1851-was restored to 
them and continued, at the rate of $18,400 per year, to the date of the 
expiration of the said treaty of 1851. 

By act of March 3, 1891, ratifying said agreement, the sum of 
$376,578.37 was appropriated to be paid to the Sisseton and Wahpeton 
bands, parties to the agreement of 1889, said sum being that portion of 
the confiscated annuities arising under the treaty of 1851 to which the 
scouts and soldiers and their families were entitled as per the terms of 
said agreement. The same act made an appropriation of $126,620 to 
be paid to the scouts and soldiers of the Sisseton, Wahpeton, Medawa
kanton, and Wahpakoota bands who were not included in the class of 
beneficiaries under said agreement, the total appropriation being 
$503,178.37, which, when paid, was to be in full settlement of all claims 
that the class of persons on whose account the appropriation was made 
(that is, the scouts and their families, being one-fourth of the whole 
amount of annuities due under the treaty of 1851) may have for unpaid 
annuities under any and all treaties or acts of Congress up to June 30, 
1890. 

By items contained in the Indian appropriation act of March 3, 1893 
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(27 tat., 624), and March 2, 1895 (28 Stat., 889), tbe aggregate sum of ) 
79,'i33.30 was appropriated to pay the scouts, etc., who were not 

parties to the agreement of 1889 the balance due them up to the time 
of tlle expiration of the treaty of 1851. 

nder the agreement of 1889 the scouts are entitled to $18,400 per 
annum up to July 1, 1902, the date of the expiration of the treaty of 
1 51, ancl that sum •has been annually appropriated up to the present 
time, a11d will be continued to be appropriated up to July 1, 1902. 
1'b refore, under the agreement of 1~89, and the subsequent acts of 
Congres referred to (with the $18,400 per annum yet to be appropri
ated up to July 1, 1902), that portion of the confiscated annuities of 
the is eton and Wahpeton people, to which the scouts are entitled, 
ba been provided for. 

Before leaving this branch of the question your committee wants to 
invite attention to the report of the Secretary of the Interior on this 
su~j ct, found printed in Senate Doc. No. 68, Fifty-fifth Congress, sec
OlHl e io11, in order to show how at variance with the facts the con
t ntion is that these people have received more than their confiscated 
annuities amount to. 

In bi tatement o. 1~ a debit and credit statement, found on page 
21 of the document, the Secretary charges these Indians with every 
c ut ever appropriated for them or in their behalf, and gives them 
-r dit with amounts due under treaties, etc., and in order to balance 

th account he places in the credit column the sum of $1,034,971.92, 
mad up of certain items alleged to be overcredits, not, however, includ
ing any portion of their annuities confiscated by the act of 1863; and 
y t, in hi statement No. 13, he finds the unpaid installments of annui
ti ari ing under the treaty of 1851 amount to $2,721,432.36. 

It will be ob erved that in statement No. 12 the Indians are charged 
with 1,609, 00, placed to their credit under the agreement of 1889, 
while they are credited with only 1,522,164.15 on the same acrount, 
th <lift' ren ·c, 177,635.8-, being an alleged overcredit under the agree
m nt f 1 9, but thi difference hould not be charged against the 
In<lian , a it ha b en refund d tot.he Govemment. 

In th third item from the bottom of 'the debtor side of statement 
...... o. 12 h Indian are charg d with $889,354.74, of which aniount the 
·nm of 6 6,32 .96 i charged again t the e Indians as their share of 
th amount ppropri, te<l to p, y ettl r ' for damages ustaincrl. by rea
., on of the outbreak f 1 '6~. s tlrn i etons an<l Wahpetous were 
n t n O'a"ed in th, t outbr ak, but were the loyal and ·teadfast friend 
f th overnm nt, thi um ·hould not be charged again t them. 
u ·upr o we take the . tatement a made to be correct, what i the 

r ult 'b fore tat u ~ ery ·ent ever appr priated for or on behalf 
of th.· . n<li, n i. charg cl aO'ain t them in that tatement, and all 
th t 1t 1 po. i le to fi11d hem vercredited with is the . um of 
· •J : 9-uJ2 ·o ha.t if tllat amount be de<lu te from the um of 
• J ""~1 ; .? f nn ln h m by th cretary under the treaty 

51 w • ill h ve ab 1 n e of. ·1 6 6 4H0. in favor of the Indian . 
1t I un charg l to th m a ne-ha1f the amount pail to et-

I r f r , ma" h uld not be cbarg cl ao-ain t them, nor houl the 
>f · ,.,... '35. ,- all cl to , e b 11 overcredited to th m on 
ok of he Trea ury, that nm ha ing been r funded to the 

l'DUl nt. 
h fi r 

b In 
m r in th 
to, I think 
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that, in every instance, the Indians have not only given a new, full, 
and ample quid pro quo, but that in every transaction, except perhaps 
the agreement of 1889, they have been overreached and inadequately 
compensated for cessions made and benefits conferred by them. 

Besides all this the Government took $120,000 worth of their crops 
and stock to subsist our troops during the outbreak, for which no 
remuneration has ever been made. 

MEMORANDA RELATING TO '.l.'HE CLAIM OF '.l'HE MEDA W AKANTON AND 
WAHPAKOOTA BANDS OF SIOUX INDIANS, BY REV, JOHN EAS'.l'MAN. 

Under the treaty of 1837 these Indians were entitled to $15,000 per 
annum forever, and under the treaty of 1851 they were entitled to $61,450 
for fifty years, beginning July 1, 1852. At the date of the confo;cation 
act of 18G3 the sum of $133,449.20, arising under ·the two treaties, was 
to their credit in the Treasury (p. 7, S. Doc. No. 67, Fifty-fifth Congress, 
second session). .Appropriations of the $15,000 per annum under the 
treaty of 1837 were made up to and including the tlscal year 1864, and 
appropriations were made also up to the fiscal year under the treaty of 
1851-12 installments in all under the latter treaty, leaving 38 install
ments of $61,450 to be provided for, amounting to $2,335,100, to which 
should be added the sum of $133,449.20 to their credit at the date of 
the act of 1863, making a total of $2,458,549.20 under that treaty up to 
July 1, 1902, the date of its expiration. 

There is also due, under the treaty of 1837, 34 annual installments of 
$15,000 from July 1, 1864, to July 1, 1898, amounting to $510,000, mak
ing a total unpaid installments under the two treaties of $2,978,549.20. 
The account with these Indians under the two treaties named and 
various transactions had with them since the act of 1863 is as follows: 

DR. 

To amount provided for by 
treaty of 1830 __ _______ ,_ $40,520.00 

To aruountof annual install
ments of interest, under 
treaty of•1837, up to July 
1, 1~64 - -- - - - - - - . - . -- . - . . 1, 091, 000. 00 

To annual installm'ents of 
interest, under treaty of 
1851, to July 1, 1864 ____ .. 1,227,400.00 

To value of land ceded, 
treaty of 1858 _____ ...... 96,000.00 

To value of lands in Minne-
sota .. - . _ - - _ -..... - - . . . . . 219, 692. t,4 

To amount under act of 
March 2, 1889. ____ .. _.... 180,317.62 

To amount expended under 
treaty of 1868 ••••..••••• 1, 818, 955. 75 

4, 673, 885. 91 I 

CR. 

By amount due, treaty of 
1830 .... -.. - - - .. - - - .. - - - $40, 520. 00 

By annual installments of' 
interest, under treaty of 
·1837, up to July 1, 1864 ._ 1,091,000.00 

By annual installments of 
interest, treaty of 1851, to 
July 1, 1864 -- - - - . - - - - - - - 1, 227, 400. 00 

By 34 installments, $15,000 
each, treaty of 1837, from 
July 1, 1864, to July 1, 
189~ ···· ·- -·------------ 510;000.00 

Additional principal . _ .. _ _ 300, 000. 00 
By38installments of$61,450, 

treaty of 1851, fromJulyl, 
1864, to July 1, 1902. _ . __ . 2, 335, 100. 00 

By amount in Treasury, 
credit of Indians, treaties 
of 1837 ancl 1851, at date 
of act of 1863 ___ .... _.. . 133, 499. 20 

By amount due for land 
treaty of 1858 ____ . ____ .. 96, 000. 00 

By value of lands in Minne-
sota .• _____ ••.. ________ . 219, 692. 54 

By act of March 2,-1889 .___ 180,317.62 
By amount due under treaty of 1868 __________________ 1,818,955.75 

7,952, 435.11 
4,673,885.91 

Balance due -_ ... ____ .. _. __ .. ____ .. ____ . ____ . _ ••...••• ___ ••••• _ 3, 278,519.20 
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It will be observed, by reference to page 20 of Senate Document 
No. 67 of the Fifty-fifth Congress, second session, the Secretary of the 
Interior finds that there are unpaid annuities arising under the two 
treaties, 1837 and 1851, amounting to the sum of $3,052,792.83. (State
ment No.11..) 

It will also be observed, by reference to bis "General account," on 
the same page, that he finds an overcredit to the Indians in the sum of 
$1,077,814.55, not taking into consideration the unpaid installments of 
annuities arising under the said two treaties. 

To make up that sum he charges the Indians with $636,328.96, paid 
out for depreda~ions, being one-half the amount paid, the other half 
being charged to the Sisseton and Wahpeton bands, and which forms 
the principal item going to make up the amount contained in bis state
ment No. 5, found on page 18 of said document. This amount should 
not be charged against the Indians. Neither should the other items 
going to make up that statement, one-half of which is charged to these 
Indian and the other half to the Sissetons and Wahpetons, because 
the removal and subsistence of the Indians was made necessary by the 
wrongful and illegal act confiscating their annuities, and which neces
sity would never have arisen but for that act, because their own funds 
would have been used for that purpose, and the Government can not 
afford to take advautage of its own wrongdoing and charge these people 
with these amounts, especially so when in justice and equity and by 
every rule of law, as between man an<l. man, these people are entitled to 
interest on the amount of the annuities witbbel<l. from them since 1863. 

But admitting the erroneous conclusions arrived at by the Secretary 
to be correct, a.nd taking bis own statement, what is the result¥ He 
find ( tatement No. 11, page 20 of said document) that the unpai,l 
annuitie ari ing under the two treaties amount to $3,052,792.83, and 
taking from this the um of $1,077, 14.55, alleged to be overcredited to 
th Indian (statement o. 10), we have $1,974,978.28 still due, accord
ing to thi official statement of the Secretary. If we add to that amount 
the um of , 636,328.96 paid for depredations, and which should not be 
cbarg d to the Indians, we have a total of $2,611,307.24 due after 
d ducting the amount paid for removal, subsi tence, etc. 

provi . ion was in erted in the amended third article of the treaty 
f 1 .-1 which read as follow : 
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the lands on the south side of the Minnesota River were set apart as a 
reservation for these bands, and by article 2 it was agreed to submit to 
the Senate the question as to whether tl;1ey had title to the lands within 
the reservation, and if so, what compensation should be allowed them 
for that part thereof lying on the north side of the Minnesota River; 
whether they should be allowed a specific sum therefor, and if so, how . 
much, or whether the same should be sold for their benefit. Similar 
provisions were incorporated in the treaty of June 19, 1858, with the 
Sisseton and Wahpeton Indians. (10 Stat., 1031 ) 

Resolved, That said Indians possessed a just and valid right and title to said reser
vations, and that they be allowed the sum of 30 cents per acre for the lands in that 
portion thereof lying on the north side of the Minnesota River, exclusive of the cost 
of survey and sale or any contingent expenses that may accrue whateYer, which by 
the treaties of June, 1858, they have relinquished and given up to the United States. 

It was further resolved that all persons who had in good faith settled 
and made improvements on lands within said reservations, believing 

. them to be Government lands, should have the right to preempt 160 
acres ; and in case such settlement had been made on lands reserved 
for the Indians by article 1 of the treaty, on the south side of said river, 
the assent of the Indians was to be obtained. (12 Stat., 1042.) 

It was ascertained that the reservation of the Sisseton and Wahpeton 
bands lying north of the Minnesota River contained an area of 5<30,600 
acres, which, at 30 cents per acre, the price fixed by the Senate resolu
tion, amounted to $170,880. It was also ascertained that the reserva
tion of the Medawakanton and Wahpakoota bands lying north o~ tbe 
Minnesota River contained an area of 320,000 acres, and at the price 
fixed by the Senate resolution amounted to $96,000, and these two 
amounts were appropriated by items contained in the Indian appro
priation act of Ma.rch 2, 1861. (12 Stat., 237.) 

By the act of March 3, 1863 (12 Stat., 819), the President was author
ized and directed to assign and set apart for the Sisseton, Wahpeton, 
Medawakanton, aud Wahpakoota bands a tract of unoccupied land out
side the limits of any State sufficient in extent to enable him to assign 
to each member of said bands 80 acres of good agricultural land. By 
sections 2 and 3 of said act the lands set apart for these four bands of 
Indians by article 1 of the two treaties with them of 1858 were to be 
surveyed and appraised, and thereafter to become subject to preemption 
at the appraised value thereof, etc., and section 4 provides the manner 
of disposing of the proceeds derived therefrom. 

Here, again, the Government bad the advantage over the Indians to · 
the extent of the difference between 30 cents per acre and $1.25 per acre, 
the minimum price of public lands, that difference being $304,000. 

The Government entered into separate treaties with the Creeks and 
Seminoles in the year 1866, under which 30 anrl 15 cents per acre was 
paid to said Indians, respective-ly, for the lands therein ceded. The 
lands so ceded are no better than, in fact not so valuable as, those ceded 
by the Medawakantons and Wahpakoatas by the agreement of 1851 and 
1858; but the Government having been convinced that an injustice had 
!:>een done the Creeks l:1-n~ Seminoles by their treaties of 1866, Congress 
1:0. 1889 made appropr1at10ns to pay them the difference between the 
amount agreed upon in the treaties and $1.25 per acre, the minimum 
pr!ce of pub!ic ~and, deducting 20 _cent~ per acre for surveys, etc. In 
this connect10n it should be borue m mmd that the Creeks and Semi- . 
noles ente~~~ into t~eaties with ~he Southern Confederacy and were in 
open host1hties agarnst the Umted States, a large majority of them 
serving in the Confederate Army. 
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Now, your committee asks, why are not theMedawakanton and Wa~
pakoota bands entitled to as generous treatment as those who were m 
open ho tility to the GovernmenM Why should not the same rule of 
ju tice and fair dealing be adopted toward the Medawakanton and 
Wahpakoota Indians that was meted out to the Creeks and Seminoles¥ 

Is there any reason, in justice and equity, why the Medawakantons 
and W ahpakootas should not now be paid the difference between ~hat 
paid them, or agreed to be paid them, per acre for the various cessions 
made by them and $1.25 per acre, the minimum price of public lands, 
deducting 20 cents per acre for surveys, etc., as was done in the Creek 
and eminole cases Y 

It i a fact, which the record of the Government will substantiate, 
tbat in all the various Indian wars since the foundation of our Govern
ment there has never been a single instance where the Indian partici
pants were puni bed by the confiscation of their lands and annuities. 

They have always fa,red better and been treated with more considera
tion than those who have remained. loyal and steadfast. 

E en the Five Civilizeu. Tribes, who made treaties with the Southern 
Confederacy and were in open hostility to the Government of the United 

tate were not di turbed in their rights of lands and annuities, not
with tanding the fact that by the act of July 5, 1862 (12 Stat. L., 528), 
it wa provided-

'fhat in case where the tribal organization of any Indian tribe shall be in actual 
ho tility to the nited tates the President is hereby authorized, by proclamation, 
to declare all the treaties with such tribe to be abrogated with such tribe, if, in 
bis opinion, the ame can be done consistently with good faith and legal national 
obligations. 

s a matter of fact, the President, seeing that "good faith and legal 
national obligation 'would be violated by the exercise of the authority 
v ted 1n him by that act, uever i sued the required proclamation. 

LOS O PROPER'l'Y SUSTAINED TIY THE INDIANS. 

. our committee deem it proper to give an account of the destruc-
10n of prop rty upon the re ervation , and in this will be as particu

lar a 110 limit of thi ·report will allow-not so particular a desired, 
bu ·uffi i utly to convey a cl ar general idea of the matter. Agent 

albr , th in hi r port on th outbreak of 1862 says: 
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LOWER SIOUX, 

25 625 bushels corn, at 80 cents ............................................ $20, 500 
32'500 bushels potatoes, at 50 cents .. .. .............. ·----- ............ --- · 16, 2fi0 
13:500 bushels turnips, at 20 cents ............................. - . . . . . . • • . . . 3, 700 
Beans, peas, pumpkins, squashes, and other vegetables........ . . . . . . . . . . . . 8, 000 

Total Lower Sioux.... . • • • . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . 48, 450 

UPPER SIOUX. 

27,750 bushels corn, at $1.... .... .... .... .... ...... .... .... ... . .... .... .... 27,750 
37 500 bushels potatoes, at 75 cents........................................ 28,125 
20;250 bushels turnips, at 30 cents.................. ...... ................. 6,075 
Beans, peas, pumpkins, squashes, and other vegetables...... . . . . . . . . . . . . . . 9, 000 

Total Upper Sioux...... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70, 950 
Add Lower Sioux........................ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 48, 450 

Total.... . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 119, 400 

CONSTI'rUTIONALITY OF THE ACT OF 1863. 

There is still another phase of this question, and a very important 
one, and that is the question of the constitutionality of the act of 1863, 
confiscating the annuities of these people. 

Now, your committee makes the broad statement, without reservation 
and without fear of contradiction, that, so far as the Sisseton and Wah
peton bands are concerned, the act of 1863 is unconstitutional, abso
lutely and without qualification, and, in their opinion, it is also 
unconstitutional as to the other two bands, the Medawakantons and 
W ahpakootas, because the outbreak of 1862, though terrible in the 
extreme, and for which your committee have no extenuating circum
stances to plead, did not constitute treason as de:g.ned by the Consti
tution. , 

As has been seen, the Sissetons and W abpetons were loyal and stead
fast during the outbreak of 1862, serving in ·our Army and otherwise 
rendering the most heroic and valuable services to the Government under 
the most trying circumstances, never having committed an overt act, 
and therefore the act of 1863, if othorwise constitutional, is unconstitu
tional as to these two bands, because it confiscated the property of an 
innocent people, who committed no act which warranted declaration of 
forfeiture. This fact is too apparent to need discussion. 

✓ TREATIES .A.RE THE SUPREME L.A. W OF '.I'HE LAND. 
I 

By article 6, clause 2, of the Constitution, treaties are declared to be 
the supreme law of the land, and it has been universally held by the 
courts that there is no power vested in the Congress of the United 
States to interfere with or destroy vested property rights secured by 
treaty or otherwise. 

Congress has no constitutional power to settle or interfere with 
rights under treaties, except in cases purely political. (Holden v. Joy, 
17 How., 247; Wilson v. Wall, 6 Wall., 89; Insurance Co. v. Canter, 1 
Pet,., 542; Doe v. Wilson, 23 How., 461; Mitchell et al. v. United States, 
9 Pet., 749; United States v. Brooks et al., 10 How., 460; the Kansas 
India?s, 5 Wall., 737; 2 Story on the Constitution, 1508; Foster et al. 
v. Neilson, 2 Pet., 254; Crews et al. v. Burcham, 1 Black., 356; Worces
ter v. Georgia, 6 Pet., 562; Blair v. Pathkiller, 2 Yearger, 407; Harris 
v. Barnett, 4 Black., 369.) 

S. Rep. 1441--2 
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Mr. Webster, in speaking of the obligation of a, treaty, in his opin
ion on Florida land claims arising under the ninth article of the treaty 
of 1819 between the United States and Spain, said: 

A treaty is the supreme law of the land. It can neither be limited, nor modified, 
nor altered. It stands on the ground of national contract, and is declared bl the 
Constitution to be the supreme law of the land, and this gives it a character_ higher 
than any act of ordinary legislation. It enjoys an immunity from the oper~t10n _and 
effect of all such legislation. (Opinion quoted in Senate Report No. 93, Th1rty-s1xth 
Congro s, first session.) 

There is no exception to this rule, unless it be in the case of treason. 

ORDINANCE OF 1787. 

Before referring to and proceeding to discuss the articles of the Oon-
titution bearing upon the questions at issue, your committee want to 

invit attention to the provisions of the ordinance of 1787, which was 
adopted prior to the adoption of the Constitution. It is provided in 
ti third article of that ordinance, as one of the irrevocable clauses 
tll teof, that-

The utmost good faith shall always be observed toward the Indians; their lan_d 
and property shall never be taken from them without their consent, and in their 
property rights and liberty they never shall be invaded or disturbed, unless in jl_l st 
ancl lawful wars authorized by Con~ress, bui laws founded in justice and humamty 
shall from time to time be made for preventing wrongs being done to them, and 
pr erving peace and friendship with them. (1 Stat., 50.) 

This article was intended by our forefathers as the Indian's magna 
chairta, but it has never been carried out or observed by the United 
States in fact or in theory. How grossly and shamefully it ha~ been 
violated in the pre ent case is shown by the record. The act of 1863 
took the property of an innocent, inoffensive, patriotic, and loyal people 
"without th ir con ent" and without just provocation or consideration. 

a tbat a law "founded in justice and humanity 7" Is it thus that 
' in th ir property rights and liberty they never shall be invaded or 
di urbed " Is this the manner in which "the utmost good faith shall 
alway be observed toward them~" I it thus that laws sba11 be 
pa d "for preventing wrongs being done them and preserving peace 
an l fri nd hip with them " Is it thus that these people shall be puu
i h d for be noble impulses which actuated tbem in breaking away 
fr m their ancient and hereditary cu toms and joining the United States 
troop and fighting again t heir brethren, and re cuing women and 
hildren made captive by the ho tiles Is this a fitting reward for 

th ir magnificent ervi to the Government and to the people of 
... Iinne ota at the time of tbeir greate t peril and :Q.eed? 

..... w, wbat con ti ut trea on, and were the participants in the out
br k f 1 62 guilty of that off.en e 

r i l 3 c ion , clau e 1, of the on titntion declares that-

n wing allr ·an ·e to be ni cl tate wbo levies war again t them, 
or adb r h ir u mie , ·ving them aid a.ncl comfort, within the United States, 
or u;e her , i guilty of trea on. 
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It will be observed that there are three things essential to constitute 
the crime of treason: 

First. There must be a levying of war against the United States, 
adherence to their enemies, or giving them aid and comfort. 

Second. No person can commit the crime of treason who does not owe 
allegiance to the United States; and 

Third. There must be a judicial determination of the fact that ,the 
· overt act was committed. 

The outbreak of 1862 did not constitute treason within the meaning 
of the Constitution, because it was not a "levying of war" against the 
United States, etc. To constitute a" levying of war" there must be an 
assemblage of persons with force and arms to overthrow the Govern
ment. (4 Sawyer, 457.) The outbreak of 1862 was not a war levied 
against the United States. In fact, none of our Indian wars have been 
levied against the United States within the meaning of the Constitu
tion, but have merely been outbreaks against the whites in retaliation 
for some wrong, real or fancied, and no punishment for such acts has 
ever been declared, either in the Constitution or by Congress. 

A.gain, no person can commit the crime of treason who does not owe 
allegiance to the United States. These Indians at the time of the out
break were not citizens of the United States and owed them no allegiance, 
and; consequently, could not commit treason. 

While Congress may, under the Constitution, prescribe any punish
ment for the crime of treason, even forfeiture and death, that body has 
no power vested in it under the Constitution to enforce the penalty. 
Forfeiture of property and rights can not be adjudged by legislative 
acts, and confiscation without judicial hearing after due notice would 
be void as · not being" due process of law. Nor can a party by his 
misconduct so forfeit a right that it may be taken away from him with
out judicial proceedings in which the forfeiture shall be declared in 
due form." (Cooley Const. Law, 4550; 38 Miss., 434; 24 Ark., 161; 27 
Ark., 26.) 

In the act of July 17, 1862, to suppress insurrection, to punish trea
son and rebellion, to seize and confiscate property of rebels, and for 
other purposes (12 Stat., 389), Congress waa very careful to observe its 
limited power under the Constitution, and conferred upon the courts 
the power to judicially determine and declare forfeiture. 

We have now seen that the outbreak of 1862 did not constitute trea
son within the meaning of the Constitution, nor within the meaning of 
section 5331 of the Revised Statutes; that the Indians, owing no alle
giance to the United States1 could not commit the crime of treason, 
and that the forfeiture of their annuities was without " due process of 
law." 

But the act of 1863 is unconstitutional on other grounds. The tenth 
section of article 1 of the Constitution, clause 1, declares that no State 
shall pass any law impairing the obligation of contracts. 

While the Constitution does not inhibit Congress from passing such 
a law, it has been held that such legislation is against the principles ~f 
our social compact and opposed to every principle of sound legislation. 
(Walker v. Leland, 2 Pet., 646; Colder v. Bull, 3 Dall., 386; Sturges v. 
Crowninsbield~ 4 Wheat., 206; Ogden v. Saunders, 12 Wheat., 269; 
Federalist, No. 44.) 

A. treaty is a contract and, in the case under consideration, the con
tract was fully executed on the part of the Indians by surrendering to 
Governmeut the title and possession to the Ia.nd c"eded, and was execu-
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tory on the part of the United States to the extent of the unpaid por
tion of the consideration named therein. Upon the ratification of the 
treaty the right of the Indians to the balance of the consideration 
became determined, fixed, and absolute. It was an ascertained debt 
for the purpose of ultimate payment and satisfaction as in the treaty 
provided, and, as before stated, there was no power vested in Congress 
under the Constitution to devest those rights. Where a law is in its 
nature a contract and absolute rights have vested under it, a repeal of 
the law can not devest those rights. (Fletcher v. Peck, 6 Cranch, 87.) 

gain, in the present case, the United States assumed to act as 
trustee and in a fiduciary capacity, and should be held to as strict an 
account toward the r.estui que use. and to act as scrupulously and with 
a much care as a private individual acting in that capacity would be 
required to do. But here is a case in which the cestui que trust appro
priate to its own use the fuuds and property of the cestui que use, a 
proceedino- unheard of in legal jurisprudence and one which would not 
be tolerated for a moment between private individuals. The act of . 
1863 i unconstitutional ,because it is an ex post facto law. 

Article 1, section 9, clause 3, of the Constitution declares that "No 
bill of attainder or ex post facto fa,w shall be passed." (Fletcher v. 
Peck, 6 Or., 87; Ogden v. Saunders, 12 Wh., 213; Walson et al. v. Mer
cer, 8 Pet., 88; Carpenter v. Commonwealth of Pennsylvania, 17 How., 
450; Lock v. New Orleans, 4 Wall., 172; Cummings. v. 'fhe State of 
Mi ourj, 4 Wall., 277; Ex parte Garland, 4 Wall., 333; Drenbam v. 

tifie, 8 Wall., 595; Klinger v. State of Missouri, 13 Wall., 257; Pierce 
v. Car kadon, 16 Wall., 234; Holden v. Minnesota, 137 U. S., 483; Cook 
v. nited States, 138 U. S., 157.) 

ow, what constitutes an ex post facto lawY A statute which would 
render an act puni 'hable in a manner in which it was not punishable 
wh n it was committed i an ex post facto law. (6 Cran ch, 138; 1 
K nt, 40 .) 

law to punish acts committed before the existence of such law, and 
hich act bad not been declared crimes by preceding law, is an ex post 

facto 1 w. very law that make an act done before the passing of the 
1 w, and which was innoc ut when done-that is, for which no puni h
m nt ha been previou ly pre cribed by law-and prescribes a penalty 
therefor, i. an ex post facto law. (3 Story Const., 212.) 

ha. b n een, the outbreak of 1 62 was not treason within the 
meaning f he on titutiou nor within the meaning of section 5331 of 
tll vi d tatute . Tll re has never been a law pa sed by Congre 

r cribing puni hment for participant iu an Indian outbreak or an 
ian w r and n i her the Con titution nor Congre s has ever defiued 

an. p ci o~ rim. for uch act , and consequently, applying th rule 
f mt r r t b n 1 1d down by the court , the act of 1863 in an ex po t 

f: t l, w and th refore u con titutional. 
, e admi , for the ake of argument, that the outbreak 
o within the m aning of th Con titution and that 

actually ngag d in hostilitie , what i the re ult 

of ection 2 of article 2 of the Oon titutiou declar 
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stated, prescribe any form of punishment for the crime of treason, even 
forfeiture and death, but if forfeiture be declared the Constitution 
expressly and explicitly limits it to the life of the person attained, In 
no other case is power delegated to Congress to ueclare forfeiture, nor 
is Congress vested with power to carry into effect a forfeiture constitu
tionally declared. But here we have an act which is not only an ex 
post facto law, and which impairs the obligation of a contract, but is in 
effect a bill of attainder and declares a forfeiture beyond the limit 
prescribed by the Constitution, and by that act Congress assumes judi
cial functio11s not delegated to it by the Constitution and carries that 

, forfeiture into effect, which forfeiture not only extends to those engaged 
in the outbreak, but to their descendants ad infinitum-a proceeding 
wholly unconstitutional. 

This subject might be enlarged upon, but suffi.cient has been said to 
show that the act of 1863 is unconstitutional in its relation to the Sis
seton and Wahpeton bands, and to the Medawakanton and Wahpakoota 
bands as well. 

Of those actually engaged in the outbreak many were killed, some 
39 were bung, and most of the remainder fled to Canada, where they 
afterwards remained and where their descendants now are. From the 
best information obtainable, it is not believed that 50 of those actually 
engaged in the outbreak are now residing within the United States. · 

If tl.Je act of 1863 be constitutional aud the outbreak constituted 
treason, then under the Constitution it can only apply to such of those 
as were actually engaged in open hostilities and who are still alive and 
residing in the United States, but as to the descendants of those who 
are <1eceased the act has lapsed by constitutional iimitation, and the 
rights of the parties have become vested. These rights are theirs by 
right, by la w, in equity by the provisions of the Constitution, and can 
only be withheld from them by the arbitrary and unconscionable refusal 
of Uong ·ess to enact the necessary legislation to make thein effective. 

The bill in its present shape excludes from its benefits such of the 
Indians as are not residents of the United States, and, as suggested 
during the last session by the Senator from ·wisconsin (Mr. Spooner), 
it can be so amended, if thought best, as to exclude from its benefits all 
persons who were actually engaged in the outbreak, though it seems to 
your committee th ::i,t they have been punished enough. 

Now, your committee wants to appeal to Senators to come forward 
and do at least par tial justice to these people, not OJ} the ground that 
the act of 1863 is unconstitutional, though that is suffi.cient reason, but 
that it worked a great, unconscionable, and unpardonable wrong and 
hardship on an innocent, patriotic, and faithful people in return for 
their loyalty and friendship and the gallant services rendered the Gov
ernment and the people in Minnesota in the hour of their greatest need 
and peril. 

The Government, as stated by the Commissioner of Indian Affairs in 
his letter to the Secretary of the Interior of April 20, 1866, "owes these 
people a debt of gratitude, and has not discharged that debt, but has 
deprived them of their share of the property a1Hl income of their peo
ple;" and again in his letter to the Secretary of March 22, 1887, wherein 
be says: 

A g~eat wrong has been perpetrated upon tbe Sisseton and Wahpeton bands, 
* " * who not only :,:efraineu from hostilities but had periled their lives in 
defense of the whites and in delivering a large number of captive w<•men and 
chHdren who were captured by the hostiles. 

Your committee does not expect the Government to do full justice to 
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these people for what they suffered by the unjust and illegal confisca-· 
tion of their annuities. By every rule of justice and equity,and by the 
fundamental principles enunciated by our highest judicial tribunals, 
these people are entitled to interest on the amount withheld from them 
by the Government, and damages besides; but they do not ask this. 
The Government can never compensate them for their self-sacrifice, 
their heroism, and loyal services during the outbreak, the value of which 
can not be estimated in dollars and cents. but we can do them a modi
cum of justice and at the same time relieve our Government from a 
stigma of dishonor by restoring to them the balance of their confiscated 
annuities. 

We should at least be honest and act in good faith toward an inferior 
and wronged people who, while owing no allegiance, were second to 
none of our best citizens in patriotism, loyalty, and devotion to our 
Government, and who, by might and not by right, were made to suffer 
all these yAars for no wrong done. We should bear in mind that the 
Government occupies toward. these people the relation of' guardian 
to ward, as cestui que trust and cestuj que use, and that acting in that 
fiduciary capacity we are bound, not only legally and equitably, but by 
the law of good conscience, to faithfully and scrupulously give an 
account of our stewardship. 

0 
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