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5512 CONGRESS, SENATE. { REPORT
2d Session. } . No. 1125,

CHICAGO, MILWAUKEE AND ST. PAUL RAILWAY
COMPANY.

May 20, 1898.—Ordered to be printed.

Mr. PETTIGREW, from the Committee on Indian Affairs, submitted the
following

REPORT.

[To accompany S. R. 168.1

The Committee on Indian Affairs, to whom was referred the resolution
(S. R. 168) to authorize and direct the Secretary of the Treasury to
refund and return to the Chicago, Milwaukee and St. Paul Railway
Company $15,335.76, in accordance with the decision of the Secretary
of the Interior dated March 3, 1898, having had the same under consid-
eration, report it back with a recommendation that it pass.

The report of the Judiciary Committee of the House of Representa-
tives on House resolution No. 262 covers all the facts upon which the
Senate resolution under consideration is based, and the House report is
herewith appended and made a part of this report.
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stated and agreed, or any part thereof, and that pending Congressional
action on said agreements the money was deposited in the Treasury of
the United States. For all of which see Senate Ex. Doc. No. 20, Forty-
eighth Congress, first session, copy hereto attached, marked ¢Exhibit
A,” and made part hereof.

We find that the Chieago, Milwaukee and St. Paul Railway Com-
pany made application to the Secretary of the Interior for the return
of the money so paid, and that after a full trial and hearing of the case
the Secretary of the Interior, on March 3, 1898, rendered a decision
thereon, reciting the history of the case, and decided that the Gov-
ernment had no right to longer retain in its possession the money,
$15,335.76, so deposited or paid by the Chicago, Milwaukee and St.
Paul Railway Company, and ordered that an account be stated for the
amount and the requisition therefor sent to the Treasury for payment,
which was done, which account or requisition the Auditor for the
Treasury Department has refused to honor or pay, assigning as a
reason therefor that the money having been covered into the Treasury
no authority exists for its return without direction therefor from Con-

Tess,
. The full opinion of the Secretary of the Interior being hereto attached,
togetlier with order for the stating of the account, marked ¢ Exhibit B,”
and made part hereof.

We find that the money having been paid to the Secretary and
received by him under a misapprehension, and there never having been
any consideration whatever received by the said railway company, that
it is proper-and right the money should be returned; and we therefore
report the joint resolution back with the recommendation that it do
pass.

EXHIBIT A.

[Senate Ex. Doc. No. 20, Forty-eighth Congress, first session.)

Message from the President of the United States, transmitting a communication from the
Secretary of the Interior of 41h instant, submitting draft of bill “‘to accept and ratify
certain agreements made with the Sioux Indians and to grant a right of way to the Chicago,
Milwaukee and Saint Paul Railway Company through the Sioux Reservation in Dakota.”

[December 19, 1883.—Read and referred to the Committee on Indian A ffairs and ordered to be printed.}

To the Senate and House of Representatives:

I transmit herewith a communication from the Secretary of the Interior of the 4th
instant, submitting, with accompanying papers, draft of a bill ““ to accept and ratify
certain agreements made with the Sioux Indians and to grant a right of way to the
Chicago, Milwaukee and Saint Paul Railway Company through the Sioux Reserva~
tion in Dakota.”

The matter is presented for the consideration of the Congress.

CHESTER A. ARTHUR.

EXECUTIVE MANSION,

December 17, 1883.

DEPARTMENT OF THE INTERIOR,
Washington, December 4, 1883,

_SIR: I have the honor to submit, lierewith, for your consideration, a communica-
tion of the 26th November, 1883, from the Commissioner of Indian Affairs, and accom-
panying drafs of bill therein noted for the ratification of fonr several agreements
with the Sioux [ndians in Dakota, granting to the Chicago, Milwaukee and Saint
Paul Railway Company the right of way across their lands and the right of occupy-
ing certain land for railway purposes, as therein set forth, namely: Two agreements
made November 2, 1880, one made November 10, 1880, and one made November 13
1880, all approved by Mr. Secretary Schurz, January 3, 1881. ’
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No. 2. Similar agreement of same date and between the same parties signed by the
chiefs, headmen, and heads of a majority of families of the Upper and Lower Yank-
tonnais, Uncapapa, and Blackfeet Sioux (Standing Rock Agency).

No. 3. Supplemental agreement dated November 10, 1880, by which the Chicago,
Milwaukee and Saint Paul Railway Company agree to pay to individual Lower Brule
Sioux Indians the value of their improvements on the lands west of the Missouri River
at or near the mouth of American Crow Creek, to be selected under said agreement
of November 2, 1880.

No.4. Agreement dated November 13, 1880, between the chiefs, headmen, and heads
of families of a majority of Lower Yanktonnais Sioux Indians at Crow Creek Agency,
Dakota Territory, and Spotted Tail and White Thunder, chief of the Brule, Loafer,
Wahzahzah, Minneconjou, and mixed Sioux Indians, severally occupying the Sioux
Indian Reservation in the Territory of Dakota, parties of the first part, and the Chi-
cago, Milwaukee and Saint Paul Railway Company of the second part, grants to said
company :

l.p’l‘he right to hold and occupy not less than acres of land at the western
terminus of said railway on the eastern bank of the Missouri River at or near the
mouth of American Creek, for freight and passenger depots, &c., to be occupied under
such regulations as the Secretary of the Interior may prescribe, and to be definitely
located as soon as surveys can be made.

2. The right to construct, operate, and maintain a line of railway over and across
the Crow Creek Reserve on the east side of the Missouri, running in a westerly direc-
tion; also the right to occupy and hold for railway purposes a strip of land not
exceeding 200 feet in width over and across said reserve, consideration to be paid by
the railway company as follows:

(a) In respect of land to be selected on the eastern bank of the Missouri River for
freight and passenger depots, &c., $5 per acre. )

() For right of way, $4 per acre prior to construction of the road. Payment to be
made in such manner as the Secretary of the Interior may direct.

Said agreements of November 2, 10, and 13, 1880, were severally approved, as exe-
cuted, by the Secretary of the Interior, January 3, 1881, except as to the agrecment
of November 13 with the Crow Creek Indians, which was modified by indorsement
limiting the land to be selected at the western terminus on the east bank of theriver
for freight and passenger depots to 200 acres, and to 160 acres for station grounds at
points east of said terminus.

On the same date the Secretary of the Interior approved the maps of preliminary
survey of the road as projected from Brule Agency westward through the Sioux
Reserve.

By memorandum in writing, dated Janunary 5, 1881, the Chicago, Milwaukee and
Saint Paul Railway Company waived and relinquished the right to occupy more than
640 acres of the 1,000 acres of land west of the Missouri River granted by the agree-
ment of November 2, 1880.

On the 18th January, 1881, said railway company filed in the Department a bond
in the sum of $30,000, for the faithful performance of said agreements, and in other
respects, for protection of the Indians, which was approved by the Secretary of the
Interior January 20, 1881,

On the 25th November, 1881, said railway company filed in the Department a plat
of the 640 acres west of the Missouri River, selected under the agreement of Novein-
ber 2, 1880; also a plat of 188 acres on the Crow Creek Reserve east of the river,
selected under the agreement of November 13, 1880; also a map of the line of road
as constructed upon the Crow Creek Reserve under the terms of said last-mentioned
agreement. Said maps were severally approved by you on the 6th October, 1882.

Under said agreeinents the Chicago, Milwaunkee and Saint Paul Railway Company
has mude the following paymeuts to the Department for the use of the Sioux Indiaus,
viz:

October 8, 1881, for section, 640 acres, west of Missouri River, at $5 per acre. $3,200. 00

For 10 stations, 20 acres each, 200 acres, west of river, at $4 per acre...... 800. 00
For 905 miles (half length) of track west of river, at $110 per mile...... 9, 911. 00
13, 911. 00
October 13, 1882, for 121.19 acres right of way through Crow |
. Creck Reserve, at $4 peracere. ... __........ ... ... ... $484.76
For 188 acres depot grounds at Chamberlain, east of Missouri, at
E 153 TS N 940. 00
1,424.76
Total amount paid...ceeeeeenoiieeennienne. feccte e ceeae - 15, 335. 76

which amount has been deposited in the Treasury, pending Congressional action on
said agreements.

Under the provisions of the supplemental agreement of November 10, 1830 (No. 3),
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right is hereby granted to occupy and hold for the use of the said railway company,
its successors and agsigns, a strip of land not exceeding two hundred feet in width
extending the entire length of said line of railway over and across the Great Sioux
Indian Reservation in said Territory of Dakota. In consideration whereof the said
railway company, party of the second part, doth hereby, for itself, its successors and
assigns, covenant and agree that it will, prior to the commencement of the construc-
tion of its said road through the Territory above named, pay, or cause to be paid, to
the United States or its regularly authorized agent or agents, for the sole use and
benefit of the said Indians, parties of the first part, the suin of one hundred and ten
dollars per mile, not exceeding two hundred feet in width, for the land located on the
line as surveyed by the Chicago, Milwaukee and Saint Paul Railway Company, as
shown by plats thereof, filed by said railway company with the honorable the Secre-
tary of the Interior on the —— day of , 1880. %

“It is further covenanted and agreed by the said railway company, party of the
second part, its successors and assigns, that upon the commencement or beginning of
the work of constructing said railway, a sum of money equal to one-half-of the full
amount to be paid for the sole use and benefit of said Indians, parties of the first part,
shall be paid at such places, at such times, and in such manner as the honorable the
Secretary may hereafter direct.

‘It is further covenanted and agreed that upon the commencement or beginning of
the work of constructing the said railway beyond one hundred miles distant from the
Missouri River, the said railway company, party of the second part, its successors and
assigns, shall pay to the said Indians, parties of the first part, the remaining one-half
and residue of the amount of money herein stipulated for the construction and opera-
tion of said railway, to be paid at such places, at such times, and in such manner as
the honorable the Secretary of the Interior may hereafter direct.

It is further covenanted and agreed that the Chicago, Milwaukee and Saint Paul
Railway Company, its successors and assigns, shall have the right to ocenpy and hold
along the line of said railway, exclusively for railway purposes, not exceeding one
hundred and sixty acres of land at any one point, the consideration therefor being
four dollars per acre, the same to be paid at such places, at such times, and in such
manner as the honorable the Secretary of the Interior may hereafter direct.

“It is further covenanted and agreed that the said railway company, its successors
and assigns, shall have the right to open and use for the purpose of constructing and
operating said railway, a wagon road upon the line of said railway as located by the
engineers of said railway company, together with the privilege of connecting the same
with the Black Hills or with any wagon road intersecting or near the line of said
railway over and across the Great Sioux Indian Reservation.

“And for the considerations aforesaid, the said Indians, parties of the first part,
do hereby solemnly bind themselves and the tribes to which they respectively belong,
at all times hereafter to protect the said Chicago, Milwaukee and Saint Paul Rail-
way Company, party of the second part, it suecessors and assigns, and its employ¢s,
in the peaceful location, construction, and operation of its said railway over and
across the Great Sioux Indian Reservation.

“The foregoing articles of agreement having been fully explained to us in open
council, we, the undersigned chiefs, headmen, and heads of a majority of families of
the various Sioux Indians receivingrations and annuities at the agencies hereinbefore
mentioned in the said Territory of Dakota, do hereby consent and agree to all stipu-
lations therein contained.

“ Witness our hands and seals at Rosebud Agency, in the Territory of Dakota, this
2d day of November, 1880, for the Ogalala Sioux, of Pine Ridge Agency.

Red Cloud, his x mark. Dont Braid His Hair, his x mark,
Young-man-afraid-of-his-horses, his x mark. White Cow Killer, liis x mark.
White Bird, his x mark. High Bear, his x mark. .
Red Dog, his x mark. Afraid of Bear, his x mark.

Blue Horse, his x mark. Bad Wound, his x mark.

Three Stars, his x mark, Weazle Bear, his x marlk.

Three Bears, his x mark, Fire Lightning, his x muark.
Daylight, his x mark. Black Bird, his x mark.

Slow Bull, his x mark. Iron Horse, his x mark.

No Water, his x mark. Lone Wolf, his x mark.

Black Bear, his x mark, Cloud Shield, his x mark.

High Wolf, his x mark, Sorrel Horse Owner, his x mark,
No Flesh, his x mark. Eagle Horn, his x mark.

8word, his x mark. Yellow Bear, his x mark.

Big Foot, his x mark. Charging Shield, his x mark.
Little Crow, his x mark, Black Bear, jr., his x mark.

Grass, his x mark.

*Map of preliminary survey filed, January 3, 1881.
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“I certify that the foregoing agreement was read and explained by me, and was
fully understood by the above-named Indians before signing the same.
“MARK WELLS,
“ Official Interpreter.

“Dated Crow Creek Agency, November 12, 1880.

““Attest: Wm. E. Dougherty, Capt. U. 8. A., act’gagent; A. C. Bergen, A, A. Surgeon,
U. 8. A.; Frank O. Elliott, overseer & storekeeper; Robert 8. Gardner, U. 8. Indian
inspector; 8. 8. Merrill, gen’l manager Chicago, Milwaukee and Saint Paul Railway
Company, by J. Lawler.

““The chiefs, headmen, and heads of families of the Lower Brule Sioux Indians at
Washington, D. C.

Iron Nation, lis x mark. Little Pheasant, his x mark.
Medicine Bull, his x mark. Bull Head, his x mark.
Dead Hand, his x mark. Big Mane, his x mark.
Handsome Elk, his x mark. Bear Bird, his x mark.

] certify that the foregoing was fully explained by me and understood by the
above-named Indians before signing. oy W
ARK WELLS
“ Interp;eter.
¢ ALEXANDER RENCOUNTRE,
“ Chief Herder and Acting Interpreler.

¢“Dated Washington, D. C., Dec. 31, 1830.

“ The chiefs, headmen, and heads of families of the Cheyenne River Sioux Indians at
Washington, D. C.

Rattling Rib, his x mark. Blue Coat, his x mark.
Little No Heart, his x mark. Four Bear, his x mark.

“T certify that the foregoing was explained by me and fully understood by the
above-named Indians before signing.
‘“MARK WELLS,
¢“Interpreter.
‘‘ALEXANDER RENCOUNTRE,
““Chief Herder and Act’g Interpreter.
“Dated Washington, D. C., Dec. 31st, 1880.
“S. 8. MERRILL,
“ Gen’l Manager Chicago, Milwaulkee and
““Saint Paul Railway Company,
“By J. LAWLER.
“Day and date above written.
“DEPT. OF THE INTERIOR, January 8, 1881.
¢“The within agreement is hereby approved.
‘“C. SCHURzZ,
“Secretary.”

“Articles of agreement made and entered into this 2nd day of November, 1880,
between the undersigned chiefs, headmen, and heads of families of a majority of the
Upper and Lower Yanktonais, Uncapapas, and Blackfeet Sioux Indians, Standiug
Rock Agency; Two Kettle, Sans Ark, Minneconjou, and Blackfeet Sioux Indians,
Cheyenne River Agency; Lower Yanktonais Sioux Indians, Crow Creek Agency;
Lower Brule Sioux Indians, Lower Brule Agency; Ogalala Sioux Indians, Pine Ridge
Agency; Brule, Loafer, Wahzahzah, Minneconjou, and mixed Sioux Indians, Rose-
bud Agency; severally occupying the Sioux Indian Reservation in the Territory
of Dakota, parties of the first part, and the Chicago, Milwaukee and St. Paul Rail-
way Company, of Milwanlkee, in the State of Wisconsin, party of the second part,
witnesseth :

*‘That the said tribes of Sioux Indians do hereby grant the said railway company,
its successors and assigns, the right to hold and occupy not less than one thousand
acres of land at the eastern terminus of said railway company on the western bank
of the Missouri River, at or near the mouth of American Crow Creek, in said Territory,
for freight and passenger depots, warchouses, machine shops and foundries, steam-
boat and ferry landings; for all other railway purposes; for the residence of its
employés, and for no other purposes; and to be occupied under such regulations as
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day of December, 1880, for the Upper and Lower Yanktonnais, Uncapapas, and Black-
feet Indiaus of the Sioux Nation.

Chief John Grass, x his mark. (Seal.) Eagle Walking, x his mark. (Seal.’
Chief Two Bears, x his mark. (Seal.) Little Bird, x his mark. (Seal.)
Chief Thunder Hawlk, x hismark. (Seal.) Red Earth, x his marl. (Seal.)

Chief Big Head, x his mark. (Scal.) Looking Crow, x his mark. (Seal.)
Bear Ribs, x his mark. (Seul.) Fast Horse, < his mark. (Seal.)
Bear's IFace, x his mark. (Seal.) Rushing Thunder, x his mark. (Seal.)
Walking Shooting, x his mark. (Seal.)  Afraid of Bear, x his mark. (Seal.)
Long saoldier, x his mark. (Seal)) Tuakes the Gun, x his mark. (Seal.)
Red $ull, x his mark. (Seal.) Mouse Eye, x his mark. (Seal.)

Cottonn Wood, x his mark. (Seal.) Bol 'Tail Bear, x his mark. (Seal.)
Pretended Eagle, x his mark, (Seal.)

Scared Eagle, x his mark. (Seal.
Welf Neeklace, x his mark.  (&cal.) No Heart, x his mark, (Seal.)

Jull Mead, x his mark.  (Seal.) Sitting Llk, x his mark. (Seal.)
Drags the Wood, x his mark. (Seal.) Scarlet Necklace, x his mark. (Seal.)
Blue Thunder, x his mark. (Seal.) Crazy Walking, x his mark. (Seal.)
Grey Dog, x his mark. (Seal.) William Halsey, x his mark. (Seal.)
¥ire Ileart, jr., x his mark. (Seal.) Black Iforse, x his mark. (Seal.)
Gage, x his mark, (Seal.) Broken Head, x his mark, (Seal.)
Wild Bear, x his mark. (Seal.) Spotted I'ace, x his mark. (Seal.)

Follows the Woman, x his mark. (Seal.) Joseplh Primeaun.

““I certify that the foregoing agrcement was read and expluained by me, and was
fully understood by the above-named Indians before signing the same.

““CHARLES PRIMEAU,
“Official Interpreter.
“Dated Standing Rock Agency, December 13, 1880.

“Attest: J. A, Stephan, U. S. Indian agent; E. Butler, Capt. 5th Infty., U. 8. A.;
James H. Stewart, clerk, Standing Rock Agency; Hermann Karberg, Indian trader;
Robert S. Gardner, U. 8. Indian inspector; 8. S. Merrill, gen. manager C., M. & St.
Paul Railway Co., by Jos. Rankin.

“IDEPARTMENT OF THE INTERIOR, Januory 3, 1881,
“The within agrcement is hereby approved.
¢“(C. SCHURZ,
‘¢ Secretary.”

“DEPARTMENT OF THE INTERIOR,
“Washington, Janvary 5, 1881,
¢“Whereas, by the terms of the recent agreements entered into by aud between the
Chicago, Milwaunkee and St. Paul Railway Company and the Sioux Indians of the
various tribes living upen what is known as the Great Sioux Reservation in Dalkota
Territory for the granting of aright of way, &ec., to said company through and across
said reservation, which agreements were approved by the honorable the Secretary of
the Interior on the 3rd day of January, 1881, it was provided that the said company
should have the right to hold and occupy one thousand acres of land at the terminus
ot said road on the western bank of the Missouri River upon said reservation npon
the payment of the sum of five dollars ($5.00) per acre, at time and mauner as pre-
scribed in said agreements: Now I, John Lawler, on behalf of said railway com-
pany, do hereby agree that if the said Indians shall so request, prior to the time
when it shall become necessary for said railway company to go upon said land at
said terminus, to relinquish all right to take, hold, and oecupy more than six hun-
dred and forty acres of land at said terminus, to be chosen and surveyed as provided
for by the terms of the agreements hereinbefore referred to.
‘“J. LAWLER,
¢For Chicago, Milwaukee and Saint Paul Railway Company.”

Supplemental agreement,
(Signed in duplicate.)

‘“Whereas an agreement has been made and entered into by and between the several
tribes of the Sioux Nation and the Chicago, Milwaukee and Saint Paul Railway Com-
pany; and whereas by the terms of which agreement the right of way is gl‘a.ﬁted to
said railway company to construct, maintain, and operate its railway across the Great
Sioux Reservation, together with the right to nse, hold, and occupy certain other
lands described in the aforesaid agreement, it is hereby further understood and agreed

S. Rep. 6 —A4%
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hereby solemnly bind themselves and the tribes to which they respectively belong,
at all times hereafter to protect the said Chicago, Milwaukee and Saint Paul Railway
Company, its successors and assigns, party of the second part, and its employés, in
the peaceful location, construction, and operation of its said railway over and across
the Crow Creek Indian Reservation in said Territory of Dakota.

“The foregoing articles of agreement having been fully explained to us in open
council, we, the undersigned chiefs, headmen, and heads of a majority of families
of the Lower Yanktonais tribe of Sioux Indians receiving rations and annuities a$
Crow Creek Indian Agency in the Territory of Dakota, Spotted Tail and White Thun-
der, chiefs of the Brule, Loafer, Wahzahzah, Minneconjou, and mixed Sioux Indians
at Rosebud Agency, in said Territory of Dakota, by authority and power of attorney
herewith attached and made part of this agreement, do hereby consent and agree to
all stipulations therein contained. .

“Witness our hands and seals at Crow Creek Agency, in the Territory of Dakota,
this 13th day of November, 1880.

White Ghost, his x mark. [Seal.] Bad Mocecasin, his x mark. [Seal.]
Chasing Bear, his x mark. [Seal.] Left Hand, his x mark. [Seal.]

Wizi, his x mark. [Seal.] Pratt, his x mark. [Seal.]

Crow Man, his x mark. [Seal.] With Tail, his x mark. [Seal.]
Drifting Goose, his x mark. [Seal.] Went After Bear, his x mark. [Seal.]
Brother, his x mark. [Seal.] Burnt Prairie, his x mark., [Seal.]
Talking Crow, his x mark. [Seal.] Yellow Man, his x mark. [Seal.]
Surrounded, his x mark. [Seal.] Don’t Know How, his x mark. [Seal.]
Not Afraid of Bear, his x mark. [S8eal.] Black Eagle, his x mark. [Seal.]
Splits, his x mark. [Seal.] Bowed Head, his x mark. [Seal.]
Dog Back, his x mark. [Seal.] Slapping, his x mark. [Seal.]

Ronund Head, his x mark. [Seal.] Standing Soldier, his x mark. [Seal.]
Fast Walker, his x mark. [Seal.] White Dog, his x mark. [Seal.]

John Thrown-away, his x mark. [Seal.] Owl Head, his x mark. [Seal.]
George Banks, his x mark. [Seal.] Long Coyotte, his x mark, [Seal.]
Fast Walker, his x mark., [Seal.] Afraid of Shooting, his x mark. [Seal.]

Black Eagle, his x mark. [Seal.]

“I certify that the foregoing agreement was read and explained by me, and was
fully nnderstood by the above-named Indians before signing the same.
“MARK WELLS,
¢ Official Interpreter.

Spotted Tail, his x mark, [Seal.] White Thunder, his x mark, [Seal.]

for and on behalf of the Brule, Loafer, Wahzahzah, Minneconjou, and mixed Sioux
Indians at Rosebud Agency, as contained in power of attorney herewith attached.
‘“Witness to marks of Indians signing this agreement:
“Joux C. BREVERIDGE,
¢ Office and Issue Clerk.
“M. P. POMEROY,
“Agency Physician.
¢“ROBERT TURNER,
‘“ Brule Agency Physician.
“JamEs N. EBY,
$ROBERT S. GARDNER,
“U. 8. Indian Inspector.
8. S. MERRILL,
% General Manager Chicago, Milwaukee and Saint Paul Railway Company,
: “By J. LAWLER.”

¢DEPARTMENT OF THE INTERIOR,
“January 3, 1881.
“The within agreement is hereby approved, with the proviso that the said railway
company shall be entitled under the same to land at the western terminus of their
road on the eastern bank of the Missouri River, to an amount not to exceed two
hundred acres; and in traversing the Sioux Reservation east of said river, in
approaching said terminus, to a strip of land not exceeding 200 feet in width, and
not to exceed 160 acres for depot grounds at each of such points east of said termi-
nus a8 may be necessary, to be paid for at the rates herein agreed upon.
“C. ScHURzZ,
¢ Secretary.

‘‘Know all men by these presents that we, the undersigned chiefs, headmen, and
heads of a majority of families of the Ogalafa Sioux Indians (Pine Ridge Agency),
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decision of October 21, 1895, and as this is a matter solely between the Government
and the company it asks that the application may be reconsidered.

The history of the initiation of this transaction will be found in the records of the
Indian division, part of which is embraced in Senate Executive Document No. 20,
Forty-eighth Congress, first session, from which it appears that in 1880 the Sioux
Indians in Dakota entered into four several agreements with the Chicago, Milwaukee
and St. Paul Railway Company, granting to said company the right of way across
their lands and the right to hold and oecupy certain lands for railway purposes,
which were approved by the Secretary of the Interior, January 3, 1881, with certain
modifications, and on January 18, 1881, the company filed in the Department a bond
for the faithful performance of the agreements, which was approved by the Secretary
of the Interior, January 20, 1881. ’

These agreements were evidently entered into between the railroad company and
the Sioux Indians and were approved by the Secretary of the Interior under the
belief that the right and privilege therein bargained for could be acquired under
the stipulations contained in the second article of the treaty or agreement made
with the Sioux Indians September 26, 1876, by commissioners on the part of the
United States, and ratified by the act of Congress approved Febrnary 28, 1877 (19
Stat.,255), by which the Indians consented to the construction of roads from accessi-
ble points on the Missouri River through their reservation to the country lying
immediately west, not to exceed three in number. If these agreements had been
anthorized by that stipulation the ratification of them by Congress would not have
been necessary in order to authorize the railway company to enter upon said reser-
vation and to construct and operate its road, but the right would have become
vested and complete upon the payment of the amount stipulated in the agreements.
That this view was entertained by the company and the Secretary of the Interior at
the time the money was paid is shown by the following correspondence between
Gen. John Lawler, the agent of the company, and the Secretary of the Interior:

WASHINGTON, D. C., October 3, 4. D. 1881,
Hon. 8. J. KIRKWO0OD,
Secretary of the Interior:

I have the honor to direct your attention to certain agreements, approved by the
Secretary of the Interior on the 3d day of January, A. D. 1881, granting to the Chi-
cago, Milwaukee and St. Paul Railway Company, in consideration of certain pay-
ments to be made, sundry specitied rights upon the Great Sioux Indian Reservation,
in the Territory of Dakota. These rights may be summarized as follows: The right
to hold and occupy lands for railway purposes on the Missouri River and at intervals
along the line of the proposed railway; the right of way for the proposed railway
of said company and the right to open and control a wagon road upon or as near as
it shall be convenient and practicable to said railway line, as surveyed and located,
and to use said right of way and wagon road in the interest of the Chicago, Milwaukee
and St. Paul Railway Company for the transportation of persons and property to and
from said railway over and across the Great Sivux Reservation.

I beg leave to state, on behalf of the railway company aforesaid, that it now
desires to enter upon said Indian reservation for the purpose of using and enjoying
the rights granted on said agreement, and it is now ready to pay for such rights the
sum of money required to be paid by said ‘‘agreement before the commencement of
the work of construction,” 4o wit, ‘‘one-half of the full amount to be paid for the
use and benefit of said Indians,” being the sum, as it seems from the agreement, of
$11,511, the amount resulting from a calculation based on a distance of 180.%
miles that said right of way and wagon road extends over and across said Indian
reservation, as shown and located upon map of line filed with the Secretary of the
Interior and upon the cost of 640 acres of land on the Missouri at the rate of $5 per
acre. Wherefore, I respectfully request the Secretary of the Interior to receive
said payment, or such other as in his judgment the agreement requires, or direct
how the same shall be made, and thereupon to grant permission to the Chicago,
Milwaukee and St. Paul Railway Company, its agents and servants, contractors and
laborers, its connecting transportation lines, and all whomsoever it may designate
a8 being or operating in the interest of said company, to enter upon the said reserva-
tion for the purpose of exercising and enjoying the rights set forth.

I have the honor to remain your obedient servant,
J. LAWLER,
For the Chicago, Milwaukee and 8t, Paul Railway Company.

To this the Secretary of the Interior replied as follows:
OCTOBER 7, 1881.
SIR: In reply to your letter of the 3d instant, asking about the first payment from
your company under its several agreements with the Sioux Indians for the right of
way and occupation of lands for railway purposes across the Great Sioux Reserva-
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As soon as it was ascertained that the Government could not fulfill its promise to

the railway company, upon the faith of which the payment was made, the money
was then held by the Government for the use and benefit of the railway company
and could have been withdrawn without violating any agreement with the Indians
or obligation to the Government. Such was the condition of this deposit when the
act of March 2, 1889 (25 Stats., 888), was passed, which provided for the creation of
smaller and separate reservations out of a portion of this reservation and for the
restoration of the remainder to the public domain. The act took effect February.10,
1890, having been accepted and consented to by the Indians, and said acceptance
and consent having been made known by proclamation of the President, as therein
provided.
! The sixteenth section of the act declared that the acceptance of the provisions of
the act by the Indians should not affect any agreement theretofore made with the
Chicago, Milwaukee and St. Paul Railway Company for right of way through said
reservation or for any lands acquired by any such agreement to be used in connection
therewith, except as therein provided:

““But the Chicago, Milwaukee and-St. Panl Railway Company and the Dakota
Central Railroad Company shall, respectively, have the right to take and use, prior
to any white person and to any corporation, the right of way provided for in said
agreements, with not to exceed 20 acres of land in addition to the right of way, for
stations for every 10 miles of road, and said companies shall also, respectively, have
the right to take and use for right of way, sidetrack, depot, and station privileges,
machine shop, freight house, roundhouse, and yard facilities, prior to any white
person, and to any corporation or association, so much of the two separate sections
of land embraced in said agreements; also, the former company so much of the 188
acres, and the latter company so much of the 75 acres on the east side of the Mis-
souri River, likewise embraced in said agreements, as the Secretary of the Interior
shall decide to have been agreed upon and paid for by said railroad, and to be rea-
sonably necessary upon each side of said river for approaches to the bridge of each
of said companies to be constructed across the river for right of way, sidetrack, depot
and station privileges, machine shop, freight house, roundhouse, and yard facilities,
and no more,” with the following proviso:

(1) That payment shall be made by the company according to the agreements for
each mile ot road and each acre of land which the company may take and use for
railway purposes. (2) That the land shall only be used for railway purposes. (3)
That payment shall be made and the conditions performed within six months after
the act takes effect; and (4) That the company shall within nine months after the
act takes effect delinitely locate its line of road, including station grounds and ter-
minals, and withio such time tile with the Secretary of the Interior a map of such
detinite Jocation, specifying clearly the line of road, the several station grounds, and
the amount of ITaud required for railway purposes, and the Sceretary ot the Interior
shall, within three months after the tiling of such map, designate the particular por-
tion of said sections and of said tracts of land which said railway companies may
tale aud hold under the provisions of said act, and the company shall, within three
years after the act takes effect, coustruct, complete, and put in operation its line of
road; and upon failure to locate, construct, and opcrate the same within the time
required by the act the lands granted for right of way, station grounds, and other
railway purposes shall be forfeited and shall, without further entry or further action
on the part of the United States, revert to the United States and be subject to entry
under the other provisions of the act.

After providing for the creation of certain separate reservations the act (section
21) restored all other portions of the reservation, except three islands therein named,
to the public domain, to be disposed of by the United States, to actual settlers only,
under thie provisions of the homestead law; but provided that the land so entered
should be paid for at the rate ot $1.25 per acre for all lands disposed of within the
first three years after the act takes effect, at 75 cents per acre for all lands disposed
of within the next two years thereafter, and at 50 cents per acre for the residue of
the lands then undisposed of; also that such of said lands remaining undisposed of
at the end of ten years from the taking effect of the act shall be taken by the United
States at 50 cents per acre, which amount shall be credited to said Indians as part
of their permanent fund, and shall thereafter be a part of the public domain, to be
disposed of under the homestead laws and the provisions of said act.

The twenty-second section of the act provided—

“That all money aceruing from the disposal of lands in conformity with this act
shall be paid into the Treasury of the United States to be applied solely as follows:
_ “First. To the reimbursement of the United States for all necessary actual expend-
itures contemplated and provided for under the provisions of this act and the cre-
ation of the permanent fund heveinbefore provided, and atter such reimbursement
to the increase of said permanent fund for the purposes hereinbefore provided.”

Within the time required by the act the company filed with the Secretary of the
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No appropriation of payment has ever been made upon this centract or agreement,
and the money deposited by the company to be appropriated in payment for the land
whenever it had performed the conditions upon which it conld alone have obtained
title was not subject to be se appropriated until the company had performed the
conditions, and applied to purchase so much of the land embraced in their maps of
definite location as it might have desired to purchase. As before stated, it was not
bound to purchase any of the land, but if it had constructed, completed, and put in
operation its road within the time prescribed by the act it would have been entitled
to purchase so much of the land designated by its maps of definite location as it
desired. As it failed to construct, complete, and put in operation its line of road
within the three years, its right to purchase the same prior to any white person was
forfeited, and the lands were by the very terms of the act restored to the publie
domain, to be disposed of under the provisions of said act for the benefit of the Indians
and the proceeds of sale to be credited to the permanent fund.

The language of the act, that ‘‘the lands granted for right of way, station grounds,
or other railway purposes shall revert to the United States and be subject to entry
under the other provisions of this act,” upon failure to perform the conditions, does
not indicate that definite location of the line of road and the designation of the
lands it intended to purchase was the completion of a right or that the contract was
thereby executed, because the complete construction and operation of the road
through the reservation was a condition precedent to the company’s right of
purchase.

The two preliminary conditions were that the company should make payment as a
guaranty of the fulfillment of its obligation to pay for every mile of right of way
and every acre of ground taken under the terms of the agreement, and that it should
designate the lands it intended to purchase. The performance of these two condi-
tions within the time required by the act reserved the land from the operation of the
other provisions of the act or from any other disposition for the period of time in
which the company might perform all the conditions essential to its right of purchase.

I have therefore to advise that the Government has no right to retain this money,
and that it should be returned to the company, if it is still under the control of
the Secretary of the Interior and subject to be withdrawn from the Treasury, and
disbursed by his direction without the action of Congress.

Very respectfully,
WILLIS VANDEVANTER,
Assistant Attorney-General,
The SECRETARY OF THE INTERIOR.

Approved, March 3, 1898.
C. N. BLiss, Secretary.

[First indorsement.]
MarcH 3, 1898.
ASSISTANT ATTORNEY-GENERAL FOR THE DEPARTMENT OF THE INTERIOR :

Decides that the Government has no right to retain longer in its possession the
money, $15,333.76, deposited by the Chicago, Milwankee and S$t. Panl Railroad Com-
pany, in 1881, to be applied for purchase of right of way (lands) through Sioux
Indian Resevvation in Dakota, and that it should be returned to the company if it is
still under the control of the Secretary of the Interior and subject to withdrawal
from the Treasury, and disbursad by his direction without the action of Congress.

Decision is approved by Secretary of the Interior, by indorsement hereon.

[Second indorsement.]

DEPARTMENT OF THE INTERIOR, March 4, 1898.
Respectfully referred to the Commiissioner of Indian Affairs, who is hereby directed
to canse an account to be stated and forwarded to the Secretary of the Treasury, for
settlement, in favor of the Chicago, Milwaukee and 8t. Paul Railroad Company, for
$15,335.76; the same being a refundiment on account of a payment made by said com-
pany for the purchase of right of way through the Sioux Indian Reservation, in
Dakota, in 1881, per appropriation warrant No. 39, of May 20, 1891, titled: ‘“ Pay-
ment to Sioux Nation, right of way Chicago, Milwaukee and St. Paul Railroad

Company.”
C. N. BLiss, Secretary.
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