University of Oklahoma College of Law

University of Oklahoma College of Law Digital Commons

American Indian and Alaskan Native Documents in the Congressional Serial Set: 1817-1899

10-24-1893

Amending section 5391, Revised Statutes.

Follow this and additional works at: https://digitalcommons.law.ou.edu/indianserialset

b Part of the Indigenous, Indian, and Aboriginal Law Commons

Recommended Citation
H.R. Rep. No. 141, 53rd Cong., 1st Sess. (1893)

This House Report is brought to you for free and open access by University of Oklahoma College of Law Digital
Commons. It has been accepted for inclusion in American Indian and Alaskan Native Documents in the
Congressional Serial Set: 1817-1899 by an authorized administrator of University of Oklahoma College of Law
Digital Commons. For more information, please contact Law-LibraryDigitalCommons@ou.edu.


https://digitalcommons.law.ou.edu/
https://digitalcommons.law.ou.edu/indianserialset
https://digitalcommons.law.ou.edu/indianserialset?utm_source=digitalcommons.law.ou.edu%2Findianserialset%2F6159&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/894?utm_source=digitalcommons.law.ou.edu%2Findianserialset%2F6159&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:Law-LibraryDigitalCommons@ou.edu

53p CONGRESS, | HOUSE OF REPRESENTATIVES. {REPORT
18t Session. } No. 141.

AMENDING SECTION 5391, REVISED STATUTES,

OCTOBER 24, 1893.—Referred to the House Calendar and ordered to be printed.

Mr. LAYTON, from the Committee on the Judiciary, submitted the fol-
lowing

REPORT:

[To accompany H. R. 3981.]

The Committee on the Judiciary, to whom was referred the bill (H,
R. 3981) to amend section 5391 of the United States Revised Statutes,
submit the following report:

This bill is, substantially, a reénactment of the existing law, viz, sec-
tion 5391 of the Revised Statutes of the United States, passed April 5,
1866, with slight changes in the phraseology.

It provides, in substance, that the laws of the respective States in
which reservation or places under exclusive jurisdietion of the United
States are located, relative to certain minor offenses, shall be applica-
ble to such reservation or places, and offenses therein may be proceeded
against under such laws in the United States court having jurisdiction.

It has been judicially determined that the present law is operative
to put in force only the laws of such States as existed at the time of the
last enactment of said section 5391, viz, April 5, 1866; hence the
necessity of this reénactment, so as to apply to all such reservations
and places in States admitted into the Union since the last-mentioned
date.

Your committee report the bill favorably, with a recommendation
that it do pass with the following amendments:

Insert after the word ¢ States,” in the title of the bill, the following
words, “relating to the punishment of certain minor offenses in reser-
vations or places over which the United States has exclusive jurisdic-
tion.” )

Strike out the words “such offense,” in the eleventh line, and insert
in lieu thereof “any person so committing the same.”

Strike out the word ¢ existing,” in the fourteenth line, and insert the
words ¢ now in force,” at the end of said fourteenth line. Said section,
as amended, will then read as follows:

A BILL to amend section fifty-three hundred and ninety-one of the Revised Statutes of the United
States, telatinﬁ to the punishment of certain minor offenses in reservations or places over which the
TUnited States has exclusive jurisdiction.

SEC. 5391. Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That if any offense be committed in any place, juris-
diction over which has been retained by the United States or ceded to it by a State,
or which has been purchased with the consent of a State for the erection of a fort,
magazine, arsenal, dock yard, or other needful building, the punishment for which
offense is not })rovided for by any law of the United States, any person so committing
the same shall, upon conviction in a circuit or district court of the United States for
the district in which it was committed, be liable to and receive the same punishment
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as the laws of the State in which such place is situated now in force provide for the
like offensc when committed within the jurisdiction of such State; and no subsequent
repeal of any such State law shall affect any such prosecution.

This legislation is approved and recommended by the Secretary of
War and the Attorney-General also, as shown by copy of Executive
Document No. 14, this Congress, hereto attached, marked Exhibit A,
and by letter of the Attorney-General, dated October 20, 1893, hereto
attached, marked Exhibit B, and both made part of this report.

ExHIBIT A,

[House Ex. Doc. No. 14, Fifty-third Congress, first session.]

‘WAR DEPARTMENT,
Washington, D. C., October 6, 1898.

81r: T have the honor to transmit herewith a copy of a letter dated January 20,
1893, from the commanding officer at Fort Logan, Colo., reporting the result of a
prosecution instituted against W. E. Curran et als. for an offense conmitted on that
military reservation on July 8, 1890, the offense being an aggravated assault on three
laundrymen, employed at the post, by a party of citizens who entered upon the
reservation, seized the men, and treated them in a brutal manner for the ostensible

urpose of extorting a confession of theft. Copies of papers accompanying the
etter of the post commander are also transmitted. It appears from the papers that
the offending citizens were arrested with a view to being bronght to trial for a vio-
lation of section 5391 of the Revised Statutes, which is as follows:

‘“Skc. 5391, If any oftense be committed in any place which has been or may
hereafter be ceded to and under the jurisdiction of thie United States, which
offense is not prohibited, or the punishment thereof is not specially provided for,
by any law of the United States, such offense shall be liable to, and receive, the
same punishment as the laws of the State in which such place is situated, now in
force, provide for the like offense when committed within the jurisdiction of such
State; and no subsequent repeal of any such State law shall affect any prosecution
for such offense in any court of the United States.”

But, as will bo seen from the copy of the decision rendered by Mr. Justice Hallett
in the district court of the United States for the district of Colorado on December
23, 1892, the motion to quash the indictiment against tliem was sustained, for the reason
that at the time of the enactinent of section 5391 Colorado was not then a State in
the Union, and that none of its laws were adopted or put in force by this section,
and that consequently the section will never be operative in Colorado to put in
force the laws of the State in respect to crimes committed on Government reserva-
tions unless reénacted.

Concurring in the views of the Acting Judge-Advocate-General and the Major-
General Commanding the Ariny, as shown in the accompanying copies, I have the
honor to submit, with a recomwmendation for favorable legislation by Congress, a
draft of an act reénacting section 5391, so as to make it applicable alike to all mili-
tary reservations, whether in new or old States, or whether in Territories, and which
will also be applicable to States hereafter admitted into the Union.

Very respectfully,
DaNIEL 8. LAMONT,
Secretary of War.
The SPEAKER OF THE HOUSE OF REPRESENTATIVES.

OFFICE OF THE PoST COMMANDER,
Fort Logan, Colo., January 20, 1898,

81r: I have the honor to inclose herewith a communication received from United
States Attorney John D. Fleming, district of Colorado, reporting the result of a
prosecution instituted against W. E. Curran et al. for an offense committed on this
military reservation July 8, 1890.

The offense was a peculiarly aggravated assault on three Chinese laundrymen,
employed at this post, by a party of citizens under the lead of one W, E. Curran,
who entered the reservation at night, seized upon the Chinamen, took them in a
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wagon about a mile from the post to the place of residence of said Curran, where the
Chinamen were repeatedly hanged up by their necks in a most brutal and cruel man-
ner, the rope marks being plainly visible for weeks afterwards.

The ostensible purpose and motive on the part of the assailants was to extort a
confession of theft of certain articles of jewelry alleged to have been sent to the
laundry, accidentally, with clothing by Mrs. Curran.

It appears to me the defenseless condition of this reservation, and apparently many
others, against crimes of this nature, as appears from the decision of the court set
forth, demands the early attention of Congress, and I request that proper action may
be taken to that end.

Very respectfully, your obedient servant,
: H. C. MERRIAM,
) Colonel Seventh Infantry, Commanding Post,
The ADJUTANT-GENERAL, U. 8. ArMY,
Washington, D. C.

(Through Headquarters Department of the Platte.)

[Third indorsement.]

WAR DEPARTMENT,
JUDGE-ADVOCATE-GENERAL’S OFFICE,
Washington, D. C., February 4, 1898,
hRispectfully returned to the Adjutant-General for the Major-General Commanding
the Army.

That a brutal, aggravated assault and battery, such as is here described, can,
under existing law, be committed with impunity on a military reservation, exclusive
jurisdiction over which has—as in the case of Fort Logan, Colo.—been ceded to the
United States, certainly indicates a gross failure of justice which calls for prompt
discontinuance. .

This end may be attained on all reservations within States now in existence by
reénacting section 5391, Revised Statutes. By that means the laws now in force in
the various States would be adopted by the United States and made United States
laws for the reservations in their respective States, just the same as if they were
taken up one by one and passed in the usual way by Congress and approved by the
President. It would not only supply the reservations in new States- such as Fort
Logan Reservation in Colorado—with such laws as are needed of the character
under consideration, but it would bring the laws on reservations in old States down
to date, as it were.

By the enactment of section 5391 the State laws that were in force at the time of
the enactment were made United States laws on the reservations. But since that
time the States have, in many instances, changed their laws, so that now the laws
of the States are in many respects different from the laws in force on the reserva-
tions in those States. The States could not change the laws on the reservations, of
course, because they have no jurisdiction over them, and therefore the laws on the
reservations adopted by the enactment of section 5391 have stood as they were,
while the laws of the States in which they are located have been undergoing a
change to keep up with the progress of the times. And it is now desirable to aban-
don and repeal the laws adopted by the enactment of section 5391 and adopt in lieu
of them the laws of the respective States now in force. As indicated above, this
may all be done by puttimg the substance of that section into the form of a bill and
enacting it into law at this time.

The only other adequate remedy for the evils under consideration would be the
enactment by Congress of a full penal code of the United States for the reservations,
etc., over which the United States has jurisdiction. .

One objection to the latter course would be the almost certain failure to foreses,
and provide for, all offenses that the code ought to cover; and another—which, by
the way, may or may not be well founded—would;be that the laws of the reservations
would in many instances be different on giveu subjects from those of the Territory
or the State that immediately surrounded the reservations. But, on the other hand,
it might be said in favor of such a code that it would secure a uniformity of laws
on the reservations. We would then have the same law on areservation in Virginia
that we would have on a reservation in North Dakota.

It is recommended that the Secretary of War cause the subject to be brought to
the attention of Congress, with a view to adequate legislation.

In its absence our military reservations in the new States—too extended to be
effectually patrolled by the military force—will remain open to the incursions of
ruffians, etc., and those in the old States will only have the advantage of the laws
in force in the various States at the time of the enactment of the said section 5391.

G. NORMAN LIEBER,
Acting Judge-Advocate-General.
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indictment for an attempt, the same author says (section92): ““The attempt may be
a crime or may not be, and the indictment should state sug’h facts as will enable the
court tosay wliether the particular attempt constitutes a crime ornot.”  An ‘‘assault”
is generally defined to be an unlawful attempt coupled w1t]§ apresent :11)1}1ty to com-
mit a violent injury upon the person of another. When a simple assaultis alleged, a
court can not judicially see whether or not it is of such a nature, if consummated,
death would ensne. From the very nature of the definition it will be seen that a
court can not see from such a charge that it involves an act which would effectuate
the purpose alleged. 1 Whart. Crim. Law, sectign 190, says: ‘“‘In 111(11ct1qcnts for
attempts the laxity in assaults will not be maintained.” That author gives as a
reason for this that the term *‘assanlt” is oue “which describes an act easily defined,
and asserts a consuminated offense ;” while “ ‘attempt’is aterm peculiarly indefinite.”
It has no prescribed legal meaning; it relates, from its nature, tp an unconsummated
offcuse.” Again, he says, in section 192: “On the same reasoning, in an 111(1i.ctment
for an attempt to commit a crime, it is essential to aver that the defendant did some
act which, directed by a particular intent to be averred, would apparently result,
in the ordinary and likely course of things, in a particnlar crime.” The same rule
is expressed, in effect, in section 749 et seq., 2 Bish. Crim. Law. It will be seen
from these authorities that there were not suflicient facts set forth in the indict-
ment in this case to warrant the court in holding that the attempt to commit mur-
der or manslanghter was charged. Generally the crime of assault with the intent
to commit murder is defined Dy statute law. When so defined, it the indictment
follows substantially the language of the statute in charging the offense, it will
generally be sufficient, but when not so defined facts must be alleged which will
make the crime judicially appear. )

The question arises as to whother or not the crime of an assault does not appear
sufficiently in the indictment. It is charged that the defendant made an assault
upon Ashley. There is, however, no punishment provided for a simple assault com-
mitted in a place within the exclusive jurisdiction of the United States except in
specitied cases, of which the one under consideration is not classed. There is 4 pun-
ishment provided for an assault committed by one belonging to the Navy, which is
to be decreed by a court-martial; there is a punishment provided for an assault
commniitted upon a public minister; an assanlt upon the high seus is punished; one
committed by & person in the Army, in time of war, or upon a superior officer in the
Army, or upon a letter carrier, or on officers by seamen, or upou an officer authorized
to execute process, or upon a eustom-house officer when in tho execution of duty,
is each punished by provisions of statute. It will be seen that the special instances
here named do not include an assault of one person upon another in any such place
as an Indian reservation. It is a settled rule in ¥ederal jurisprudence that there
are no common-law offenses against the United States, and that no punishment can
be inflicted for any common-law offenses unless the punishment therefor is specially
provided for by Congress. It is claimed, however, that there are two statutes of
the United States which provide for the punishment of the crime in question. The
first ot these is found in 23 Statutes at Large, p. 385, section 9, and is as follows:

“That immediately upon and after the date of the passage of this act all Indians
committing against the person or property of another Indian or other person any of
the following crimes, namely, murder, manslaughter, rape, assault with intent to
kill, arson, burglary,and larceny, within any Territory of the United States, and
either witliin or withont an Indian reservation, shall be subject therefor to the laws
of such Territory relating to said crimes, and shall be tried thercfor in the same
courts and in the same manner, and shall be subject to the same penalties, as are all
other persons charged with the commission of said erimes, respectively; and the
said courts are hereby given jurisdiction in all such cases. And all such
Indians committing any of the above crimes against the person or property of
another Indian or other person within the boundaries of any State of the United
States, and within the limits of any Indian reservation, shall be subject to the same
laws, tried in the same courts and in the same manner, and subject to the same
penalties as are all other persons committing any of the above crimes within the
exclusive jurisdiction of the United States.”

Montana has ceased to be a Territory, and hence the first part of the above sec-
tion does not apply. AsI have shown, the punishment for the crime of an assault
with intent to commit murder or manslaughter, nor the crime ot assault, except in
enumerated cases, is not established by a United States statute, although committed
within a place within the exclusive jurisdiction of the United States. An assault
with intent to kill is not the same offense as an assault with the intent to commit

murder. There may not exist in the former the element of malice aforethought;
there may be an unlawful and intentional killing, which does not amount to wurder.
(8tate v, Hill, 4 Dev. and B., 491, Hor. and T. Cas., 199; Com. v. Drum, /d., 190.) If
an assault with the intent to kill was the same crime as an assault with the intent
to commit murder, no punishment is provided for either.
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This is taken from an enactment of April 5, 1866. In 1832 the Supreme Court (in
United States v. Paul, 6 Peters, 141), passing upon a similar act of March 3, 1825,
said that it was to be limited to the laws of the States in force at the time of its
enactment. .

In 1892 the circuit court for the district of Montana in the case of United States
v. Barnaby (51 F. R., 20) followed the decision of the Supreme Court in United States
v. Paul, and the district court for the district of Colorado held similarly in the
United States v. Curran and others indicted in 1892 for riot and assault.

That is to say, as the law is held to be the only criminal law in force on a place
under such jurisdiction of the United States is such criminal law of the United
States as may be applicable, and if it is a place jurisdiction over which has been
ceded to the United States by a State existing in 1866, the laws of the State in force
st that time. So that, as in the Montana and Colorado cases referred to, the crimn-
inal laws of the State can not be enforced over the ceded territory because the
States were not in existence at the time of said enactment. And in State which
were in existence at that time the criminal laws adopted in such States since then
can not, under the legislation as interpreted by the courts, be extended over such
territory. In the Montana and Colorado cases riot and assault were thus held not
punishable. . .

1t is evident, therefore, that the law needs amendment. It is regarded as imprac-
ticable for Congress to enact a full penal code to apply to such territory, but
appears to be very much better to supplement (as wasdone in 1825 and 1866) the laws
of the United States with the existing laws of the States. What seems to be most
desirable now is to bring the legislation contained in section 5391 of the Revised
Statutes to date. If, however, that should be done by a separate piece of legisla-
tion, it is evident that it would from year to year fall behind the State legislation,
8o that in time there would arise a difficulty similar to that now existing. 'Thiscan
not be provided for by adopting beforehand all the criminal laws of a State which
shall be in force at the time of the commission of the criminal act, because that
would be a delegation by Congress of its legislative power to the States. In order
to overcome this difficulty it is suggested that a provision somewhat like section
5391 should be annually enacted that would incorporate the Statelegislation from
year to year.

1 submit herewith the draft of such legislation and recommend that steps be taken
to have it placed in the next sundry civil expenses act under the head of ‘‘Judicial,
United States courts,” to be every year reénacted therein,

Very respectiully, your obedient servant,
G. NorMAN LIEBER,
Acting Judge-Advocate-General.
The SECRETARY OF WAR.

If any offense be committed in any place, jurisdiction over which has been re-
tained by the United States, or ceded to it by a State, or which has been purchased
with the consent of a State for the erection of a fort, magazine, arsenal, dock yard,
or other needful building, the punishment for which offense is not provided for by
any law of the United States, such otfense shall, upon conviction in a circuit or dis-
trict court of the United States for the district in which it was committed, be liable
to and receive the same punishment as the laws of the State in which such place is
situated, now in force, provide for the like offense when committed within the juris-
diction of such State; and no subsequent repeal of any such State law shall affect
any such prosecution.

Exmisit B,

DEPARTMENT OF JUSTICE,
Washington, D. C., October 20, 1893.

81r: I have the honor to acknowledge the receipt of your letter of the 18th
instant, inclosing House bill amendatory of section 5391 of the Revised Statutes
of the United States, copy of letter from the Secretary of War of date October 6,
1892, to the Speaker of the House of Representatives, and copy of letter of January
20, 1893, from Col. 11. C. Merriam, Seventh Infantry, commanding at Fort Logan,
Colo., to the Adjutant-General, U. S. Army, together with various indorsements
thercon, upon which you ask iy opinion as to the necessity of the proposed amend-
ment.

In reply I beg leave to state that I have considered with care your letter and
inclosures, and find that the question presented is one to which the attention of this
Department has been heretofore directed—the inadequacy of existing statutes of
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