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2 CREEK ORPHAN FUND.

submitted to the Speaker of the House of Representatives the following
estimate:

Estimate of appropriation required to restore to the Creek orphans of 1=32 certain
funds to which they are entitled ander the provisions of the treaty with the Creek
Nation of March 24, 1=32. but illegally invested in stocks or diverted to other purposes:
For this amount, to restore to the Creck orphians the par value of certain

stocks now held in trust by the Cnited States forsaid orphans, provided

that said stochs shall become the property ot the United States.... ..., $74, 300 00
For this amonnt, to restore to the Creck orphans the amonnt taken from

their tund and nsed for the support of the loyal refugees of the Creek

people during the Late rebellion. .o ..-- 106,799 68
For this amount, to vestore to the Creek orphans the amount taken frowm
their fund and ased tor general purposesof the tribe. oo ooo ool 69, 956 29

Total ....... e ieaaa e e e e e aaeeaaaans 251, 055 97

The opinion of Assistant Attorney-General V. H. Smith, dated 15th
March, 1872, and which opinion was approved by Llon. . Delano, Sec-
retary ot the Interior, Mareh 30, 1872, says:

My eonclusion is that this orphan fund was not released. and that ﬂ{e same is a sub-
sisting legal liability against the United States to ity full amount, diminished only by
the two payments that have been made to the orphans.

On May 18, 1578, Hon. Carl Schurz, Secretary of the Interior, sub-
mitted this matter to Hon. Charles Devens, Attorney-General, who
wave, on June 6, 1878, an elahorate opinion, sustaining the right of the
Creek orphans to reimbursement, as shown by the following extracts:

The acerned interest ot the Creck orphan tund, arising from investments made in
interest-bearing stocks, was drawn out of’ the Treasury by the Indian Burean in the
AaUIne manner ay interest on trust-funds is generally driown. But the act of the burean
in devoting it to the benetit of loyal refugees of this tribe was a diversion of the fund
not anthorized by the original intention of the treaty, the act providing for the crea-
tion of the same, nor by the subsequent legislation during the rebellion.

Again:

The diversion of this fund to the amount of $176,755.97 by the Indian Burean, he-
tween 1R62 and 1865, to the benetit of the loyal refugees of the Creek Nation, was one
that has net been ratitied by the Creek Nation by its subsequent treaties.

As to the investment in State stocks, the Attorney-General decides:

While the original investment was authorized by the act of March 3, 1837, there
was an actnal investment made after the act of September 11, 1341, ont of funds arising
from a sale of stocks of the State of Alabama. By this action an error was undouht-
edly made by the President in investing in stocks which the law at that time pro-
hibited an investment in. It is to be observed that the act requiring an investment
in United States stocks of this trust-fund is not a portion of the treaty, nor was it
in existence at the time of the treaty, but is a rule laid down for the eonduct of the
trastee of this fund, in order that the provisions of the treaty might be properly car-
riedd ount.  Inanswer to your inquiry I am, therefore, of opinion that in making the
investment of the proceeds of the sale of Indian lands (which sales were provided for
by treaty stipnlations) the President was required by the provisions of the second
section of act of September 11, 1241, to make all such investients from and after that
date in United Statesg stocks, bearing interest at not less than 5 per cent, per annun.
‘There iy, however, no mode in which this error can now be remedied by the Depart-
ment of the Interior, and it will be for Congressto consider whether it is just that the
lowy, which has been occasioned by thismmistake in investing the fnunds, should be one
which <hould fall upon the t’nited States, or whether it is the duty of the United States
to restore to the Creek Orphan fund the value of the property thus invested.

In this same counection the opinion of the Assistant Attorney-General
KAYR:

It seems to me that the loss should fall upon the United States, and not upon its
wards. .

As to the question of interest the committee, after careful and thorough
congideration, report in favor of allowing interest on $176,755.97 fromn
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