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6 EASTERN AND WESTERN BANDS OF CHFEROKEE INDIANS.

ducted from the treaty fund, and that it is not ** properly chargeable” to the Western
Cherokees. then the balance of $2.532,733.21, set forth in the last finding, shonld be
reduced only by the cost of removing the 2,495 Eastern Cherokees who were removed
prior to the act 12th June, 1838, as set. forth in Finding V ; and the final account be-
tween the United Stutes and the Western Cherokees will stand as follows:

Balance of treaty fund, as stated in Finding VII ... ... ....0 .. ... $2, 532,733 21
Deduct for removal of 2,495 Bastern Cherokees, at $53.33 per capita, the

commutation rate agreed npon by treaty of 1846........ .. ... .__. 133,058 35
Leaving as the true residuum to be divided ... ... ... ... ... .. ... 2,399, 674 86

And the amount to be awarded the Western Cherokees as their just and proper pro-
portion of the treaty fund will be one-third thereot, to-wit, the sum of $799,291.62.

(2) But if it shall be determined by Congress that the Western Cherokees are
“properly chargeable,” notwithstanding the act 12th June, 1838, with the expenditure
for the removal of those of the Cherokee Nation who were removed subsequent to the
act, and whose expenses were paid ont for the money appropriated thereby, then the
balance of $2,532,733.21 set forth in the last finding should be reduced by the cost of
removing all of the Eastern Cherokees, numberiog in the aggregate 17,252 (as shown
in Finding V), and the final account between the parties will stan:d as follows :

Balance of treaty fund, as stated in Finding VIT ... ..__.. . ... ... $2,5632,733 21
Deduct for removal of 17,252 Eastern Cherokees, at $53.33 per capita . 920, 049 16
Leaving as the true residunm to be divided....... . ... ... . ... ... 1, 612,684 05

And the amount to be awarded the Western Cherokees as their just and proper pro-
portion of the treaty fund will be one-third thereof, to wit, the sum ot $537,561.35.

(3) But whichever of the foregoing awards may be adopted by Congress there is to
deducted therefrom the sum of $532,596.90, which, with the interest thereon at the
rate of 5 per cent. from the 12th day of June, 1838, was on September 22, 1851, paid
to the Western Cherokees nnder and in pursuance of the act 30th of September, 1850
(9 Stat. L., p. 556), and the final accounts above stated will stand as follows :

In subdivision (1) above given in this finding—

The Western Cherokees’ proportion of the treaty fund being $799,891.62, less the
above payment of $532,896.90, will leave as their just and proper recovery in this
action, $266,994.72.

In the subdivision (2) above given in this finding— ’

The Western Cherokees’ proportion of the treaty fund being $537,561.35, less the
above payment of $53:2,896.90, will leave as their just and proper recovery iun this
action, $4,664.45.

IX.

At the time of receiving the payinent of $532,896.90, as set forth in subdivision (3)
of the preceding finding, the Western Cherokees executed a receipt in full for such

ayment, as was required by the act under and in pursuance of which it was made.

ut on the same day, and before executing such receipt in full, and before receiving
the money to which it referred, they entered their protest in writing against such
payment being in full of all elaims against the United States, under the treaty of 1846 ;
and they delivered the protest to the officer making the payment, and it was by him
forwarded to the Cominissioner of Indian Affairs, and remains on file in his office. No
i)(ther settlement was ever made between the United States and the Western Chero-

ees.

Court of Claims, Washington, D. C.

I certify that the foregoing is a true copy of the findings of fact by the court in the
case of the Western Cherokee Indians, by their commissioners, Joel M. Bryan et al.
9. The United States, No. 14, Congressional case.

Test: This 9th day of February, 1885.

JOHN RANDOLPH,
Assistant Clerk Court Claims.

It is fair to assume that Congress is not atraid to trust the judiciary
to ascertain the facts and to declare the conclusions of law as to such
facts in any controversy, whether it be one between citizens or between
a citizen (in this case some of our Indian wards) and the United States.
It is to be regretted that this Republic of ours should refuse to open its
courts to any of its citizens, or others subject to its jurisdiction and
laws, having just demands against the Government.
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Most of the other great nations afford such relief to their citizens or
subjects. In the Brown case (6 Court of Claims Reports, 192) Justice
Nott, in delivering the opinion of the court, uses this language:

That the legal redress given to a citizen of the United States against the United
States is less than he can have against almost any Government in Christendom. The
laws of other natinns have been prodnced and proved in this court, and the mortify-
ing fact is judicially established that the Government of the United States holds
itgelf of nearly all Governments the least amenable to the laws. * * * Of all the
Governmeunts ot Europe, it is believed that Russia alone does not liold the state
amenable in matters of property to the law. Of all the countries whose laws have
been examined in this court, Spain only resembles the United States in fettering the
judicial proceedings of her courts by restricting and leaving the execution of their
decrees dependent upon the legislative will. * * * First in the high civilization
that protects the individual aud assures his rights stands the great Empire of the
German states.

In England, notwithstanding the principle underlying the English
constitution that the King can do no wrong, the citizen who has a
claim against the Government is furnished with a mode of obtaining
redress. Mr. Justice Davis, in the O’Keefe case (11 Wall., 183), says:

The law a'lows him (the citizen) by petition to inform the King of the nature of
his grievance, and as the law presaumes that to know of an injury and to redress it
are inseparable in the royal breast, it then issues, as of course, in the King’s own
name, his orders to his judges to do justice to the party aggrieved.

This valuable privilege, secured to the subject in the time of Edward I, is now
erystallized in the common law of England.  As the prayer of the petition is grantable
ex dibito justitie, it is called a petition of right, and is a judicial proceeding to be tried
like suits between subject and subject. It does not exist by virtue of any statute,
nor does the recent legislation in England concerning it do more than to regulate the
manner of its exercise, and to confer on the peritioner the privilege, not before granted,
of instituting his proceeding in any one of the superior courts of common law or
equity in Westminster,

This question received counsideration ot the House Committee on
Claims of the Thirtieth Congress. The chairman of that committee uses
this language:

The chairman of the committee has obtained from the ministers of saveral of the
leading Governments of Iurope statements as to the course pursued in claims against
the Governments ot Russia, Austria, and the smaller German states, and in Hol-
land and in other nations. In relation to all meve matters of contract and ordinary
trespasses, the Government is heard in the ordinary tribunals of the country, which
are governed preeisely by the same rulesof law in these cases as between individuals.
These Governments, although far bebind ns in civil freedom and constitutional lib-
erty, never shirk from the full and fair investigation of these claims, and always snb-
mit to an adverse decision by the conrts. It has been left to our own Government
to deny to the citizen who has a demand against it the power to try the question be-
fore its own conrts, and yet has furnished no adequate tribunal for the purpose. (Re-
port No. 498, vol. 3, R. of Com., 1st sess. 48th Cong.)

In view of all which the committee are of the opinion that the bill
(S. 875) should pass with certain amendments, as follows :

(1) Change the title of the bill so as to read as follows:

“To authorize the Court of Claims to hear, determine, and enter final
judgmentupontheclaimsof the Eastern and Western Cherokee Indians.”

(2) After the word ¢ property,” in line 22 of the bill, insert the follow-
ing:

+And try and determine all questions that may arise in such cases on
behalf of any party thereto, and render ninal judgment therein.”

(3) Strike out after the word ¢ judgment,” in the line 28 of the bill,
also the whole of lines 29 and 30, the part stricken out being as fol-
lows:

“And in case of such appeal, the cause should be advanced on the
docket of the Supreme Comrt for hearing upon the application of either
party thereto.”
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