University of Oklahoma College of Law

University of Oklahoma College of Law Digital Commons
American Indian and Alaskan Native Documents in the Congressional Serial Set: 1817-1899

4-4-1884

Land grants in Kansas

Follow this and additional works at: https://digitalcommons.law.ou.edu/indianserialset
Part of the Indian and Aboriginal Law Commons
Recommended Citation
H.R. Rep. No. 1113 Pt. 1, 48th Cong., 1st Sess. (1884)

This House Report is brought to you for free and open access by University of Oklahoma College of Law Digital Commons. It has been accepted for
inclusion in American Indian and Alaskan Native Documents in the Congressional Serial Set: 1817-1899 by an authorized administrator of University
of Oklahoma College of Law Digital Commons. For more information, please contact darinfox@ou.edu.

48TH CoNGRESS, } HOUSE OF REPRESENTATIVES. { REPORT .
lst Session.
No. 1113.

LAND GRANTS IN KANSAS.

APRIL

4, 1884.-Committed to the Committee of the Whole House on the state of
the Union and ordered to be printed.

Mr. ANDERSON, from the Committee on the Public Lands, submitted the
·
following

REPORT:
[To accompany bill H. R. 6416.]

The Committee on the Public Lands, to whom was referred the bills
(H. R. 3616 and H. R. 5026) to provide for the adjustment of land grants
made by Congress to aid in the construction of railroads within the State
of Kansas, having given the subject. a thorough examination and having
heard by counsel the several companies interested, respectfully submit
the following report and recommend th~ adoption of the accompanying
bill providing for the adjudication by the Supreme Court of the legal
questions involved, upon suit brought by the Attorney-General, which
is presented as a substitute for the above bills.
Before proceeding to details it may be well to indica.t e the general
facts in the case, and to outline the general provisions of the proposed
substitute.
In the aggregate about 9,500,000 acres of land within the State of
Kansas have been granted to five Kansas railroads, as appears by the
following table compiled from official reports:
No. of
Estimated ·N o. of acres
No. of
No. of Estimated
No. of
No. of
Company now oper• Granting act. miles COV· miles in sections
patented
acres
ered by Kansas. per mile.
acres
a tin g.
June30,
grants.
granted.
in Kansas:
1883.
--Kansas Pacific ... {
Atchison, Topeka
.and Santa Fe .....
Kansas City, Lawrenee and Southern (Leaven·.
worth, Lawrence
and Galveston) .. .

Mi•,.nri, Kan,.. {
and Texas ......

July 1,1862
July 2, 1864

-~ ~

638 60
.

431.00

20

6, 000,000

4, 000,000

963,714

470. 58

470.58

10

3, OC5, 870

3, 005,870

2, 745,938

Mar. 3,1863
143.22
Mar. 3,1863
July 1,1364
July 25, 1866 } 183.20
July 26, 1866

143.22

10

800,000

800,000

2i6, 281

183.20

10

1, 520,000

1, 520,000

984,105

138. 00

20

1, 700,000

81,196

Mar. 3, 1863 .

Saint J osevh and
Denver C1ty ..••.. July23, 1866

227.00

-13,025,870
---

9, 407,0661

462,373
5, 412,411

These long and broad belts embrace some of the richest farming land
of the West and sweep through a State which r~ised last year 35,000,000
bushels of wheat and 175,000,000 bushels of corn, the value of its total
farm products for that period being estimated at $200,000,000. The .

j
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title to nearly one-half of the granted sections remains in the United
States, and even as to many of the patented sections doubts exist as to
the validity of the title of such gravity as to affect their value and as torender legal adjudication imperative. There has nev~r been a :final settlement of account between the Government as grantor and the railroad company as grantee in either one of these cases, although the
roads are claimed to have been completed for eleven years, and although
about 15,000,000 of acres of the public domain have been withdrawn
from settlement for their convenience for fully twenty years. In the
mean time the titles to the lands supposed to have been lawfully earned
by the companies, and especially the titles to such as are claimed both .
b:r the Government and the companies, are more or less clouded, whilethe title to many of the best farms in Kansas swings in contest between
the Government, the companies, and the actual settler or purchaser,.
from the one or the other.
The amount of land in dispute between the grantor anQ. grantee as
to all these roads is variously estimated at from 1,500,000 to 2,000,000 of
acres, having a market value of from $3,000,000 to $5,000,000. If these
lands have been lawfully earned by the companies a clear and unquestioned title should be passed accordingly. But if they have not been
so earned, then the title of the United States should be freed from aU
doubt and the lands be opened to settlement.
So that not only becau~e of the magnitude of the Government's interest, but because of the serious disturbance of the railroad title to
lands which the companies will be fo.u nd to have earned, and becau.s e
of the importance and nature of the legal questions involved, your committee are clear in the opinion that a :final settlement of the legal issues,
and by consequence of the titles, can alone be secured by such action
of the proper court as shall declare the meaning and limits of the several granting acts; shall define the rights of the Government and of
the companies; and such subsequent action by the Secretary of the Interior in accordance therewith as shall adjust the grants. We can see
no valid objection to this course. It is quite as important to the compan.:.
ies as to the Government that the rights of all parties shall be speedily
determined · by the ultimate authority to which all must submit, and
only those who know their ·claims to be unjust can object to a supremerule of justice.
·
.And, on the other hand, this course is rendered necessary for the protection of the public interest by the fact, as reported by the Commissioner of the General Land Office, that to one of these companies, the
Atchison, Topeka and Santa Fe, there have been certified or patented
15,1GO more acres of land than are contained in the whole area of its
grant. He also states that "upon the theory most favorable to the
company~' 73,351 acres have been certified to it in excess of the
amount to which it was lawfully entitled. This improvident certification can only be corrected by the combined action of Congress and of
the courts, and renders the adoption of the proposed measure necessarJ·.
In outline, the object of the bill is to cause the Attorney-General,
when furnished by the Interior Department with the necessary facts
and. evidence, to bring suit in the proper circuit court, and appeal to
the Supreme Court as may be necessary, for the purpose of securing an
adjustment of the grants according to their several terms and con<litions. · It provides for the protection of the lawful and equitable rights
of all parties in interest. Under such adjustment the railroad compa-:
ni~s will receive every acre to whic~ they are lawfully entitled, while
the United States and bona fide settlers will recover or have restored
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to them the lands which may have been wrongfully withheld from market or certified for the benefit of the companies.
We present a summary of the facts respecting each of the roads, as
follows:
KANSAS PACIFIC.
The first grant to be adjusted under this bill was 111ade by act of July 1, 1862, to aid
in the construction pf a railroad from the Missouri River, at the mouth of the Iransa.s
River, via Port Riley, to a certain point on the one hundredth meridian oflongitude
in the Territory of Nebraska.
,
The grant was of odd numbered sections within 10 miles of the line, to take effect
upon the definite location of the same. Section 9 of said act provides as follows :
"The route in Kansas, west of the meridian of Fort Riley, to the aforesaid point on
the one hundredth meridian of longitude, to be subject to the approval of the President of the United States, and to be determined by him on actual survey."
The Commissioner of the General Land Office, in a report to the Secretary of the
Interior of date .F ebruary 24, 1883, and transmitted to Congress by the Secretary,
Februapy 26, 1883 (Ex. Doc. No. 95 ), said:
.
"I do not find any evidence on file that the line of the road as definitely fixed, west
·of the meridian of Fort Riley, was determined and-approved hy the President of the
United States."
By the act of July 2, 1'364, this grant was enlarged to the extent of the odd-numbered sections of pnblic land within the limits of twenty miles of said road, but the
provision requirin~ the route west of Fort Riley to be approved and determined by
the President of tlie United States on actual survey has never been changed, repealed,
<Or modified. Hence the route of said roall west of l?ort Riley was not located as the
law required, and it therefore becomes a q\1estion for the courts to determine as _to
the validity of the grant along that portion of the line.
If the line or route west of the point D?entioned was located without the approval
-of the President, so as to conform substantially to the requirements of the granting
act, then such location, upon the approval of a map thereof hy the Secretary of the
Interior, became binding upon the railroad company, and could not be changed without the assent of Congress.
·
The following official order shows the location of said road between the points men ..
:tioned:
DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE,
Washington, D. C., July 14, 1866.
GENTLEMEN: The Union Pacific Railroad Company, eastern division, having filed
in this Department, under the act of Congress approved ,July 31 1866, a map designating the line of route of their road from Fort Riley to the western boundary of Kansas,
you are hereby directed, in accordance with instructions from the Secretary of the
Interior, to withhold from sale or location, pre-emption, and homestead, all the odd
,gections within the 20 and 2:) mile limits as delineated on the diagram herewith.
The even sections withm the 20-mile limits are increased to $2.50 per acre, and will
·Only be subject to settlement and entry under the pre-emption and homestead la.ws
.at that ratability.
.
The even sections between the 20 and 25 mile limits remain unaffected, and where
-offered and not withdrawn for any purpose will be subject to ordinary sale and pre-.
• -emption settlement and homestead entry.
The withdrawal will take effect from the date of the reception of this order by you,
and you will acknowledge the prec_ise time of its receipt at your office.
Very respectfully, your obedtent servant,
J. M. EDMUNDS, Com·ntissioner •.
. REGISTER AND RECEIVER,
Jwnction Citu, Kans .

'r.

From the line thus t-stablished, as appears from the maps and records on file in the·
General Land OfficE', wide departures were made when the road was constructed.
Starting at Fort Hays the line of coustrncted road rleflects from the line of definite
location as shown by the above order, and the deflection beyond the permissible limits
oontinues until l<,ort Wallace is reached, a distance of about 90 miles. For a space
of some 30 miles the road is constructed from 20 to 26 miles from the line of definite
location.
When the line of a land-grant railroad is definitely located and a map thereof ac-cepted and filed in the Department of the Interior, it then oecomes binding upon the
railroad company, and cannot the:reafter be changed or relocated without the assent
of Congress.
·Under date of May 10, 1869, Ron. J. D . Cox, Secretary of the Interior, upon the ap ...
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plication of the McGregor and Sioux Cit.y Railroad Company to file a new map, &c.,
declined to comply with the request for the following reasons, viz:
"After a road has been definitely located, the map thereof filed here a.nd accepted
and the lands withdrawn, no specific authority is given whereby this Department can
accept another location, and in the absence of such authority, I must decline to give
my approval to the map now presented."
On February 2, 1880, Mr. Attorney-General Devens, in an opinion addressed to the
Ron. Secretary of the Interior, said:
"Taking your communications together, they apparently submit two questions:
'' 1. Whether assuming the road to have been definitely located according to the location of 1868 and 1869, and to have been constructed upon a different line, the State
is not entitled to the benefit of the grant.
"2. Whether in adjusting the grant (if it be entitled to the benefit thereof), the line
of definite location is to be regarded, or the line upon which the road was actually
constructed." * ,. *
.
"The law clearly contemplated that the road was to be constructed according too
the line of definite location. For this purpose lands along it were withdrawn from
the market and public information given by which parties purchasing property in the
vicinity were to be governed. The lands in question were separated and set apart
from the public domain, and the adjustment of the grant was to proceed according to
the line thus definitely located. Whatever adjustment, therefore, of the grant is made,
must be made according to the line of definite location. To hold that the grant could
be adjusted to a different and distinct line, upon which a road, perhaps answering in
g-eneral terms the description given in the granting act, might be constructed, would beto hold that there were actually two grants of land. It cannot be possible that the
grantee, having made his grant definite and having had the lands granted, separated
from the public domain, can take it up and relocate it so as to appropriate other lands,.
The grant lost its character of a float by the definite location. It is therefore necessary in adjusting the grant that it should be adjusted according to the line of definite.
location." (16 A. 0. G., 462-3.)
.· In Van Wyke vs. Knevals the Supreme Court say:
"'l'he route must be considered as 'definitely fixed' when it has ceased to be the
subject of change at the volition of the company. Until the map is filed with the
Secretary of the Interior the company is at liberty to adopt such a route as it may
deem best, after an examination of the ground has disclosed the feasibility and advantages of different lines. But when a route is adopted by the company, and a map
designating it is filed with the Secretary of the Interior, and accepted by that officer,
the route is established; it is, in the language of the act, definitely fixed, and cannot
be the subject of future change, so as to affect the grant, except. upon legislative consent. No further action is required of the company to establish the route. It then
becomes the duty of the Secretary to withdraw the lands granted from market." (16
Ot.to, 366.)
·
· 'I'he Kansas Pacific Railroad Company did not acquire a right to lands west of the
meridian of Fort Riley under either of the acts of 1862, 1:;64, . or 1866, as shown by
decision ofthe Secretary of the Interior, of date July 24, 1871. (Also opinion of Assistant Attorney-General, Copp's L. L:, 365, 366; also 11 Opinions Attorney-General,
462.)
Section 3 of the said granting act provides as follows:
''And all snch lands, so granted by this section, which shall not be sold or disposed
o-f by said company within three years after the entire road shall have been completed.,
shall be subject to settlement and pre-emption, like ot.her lands, at a price not exceeding $1.25 per acre, to be paid to said company." (12 Stat., 49"-l.)
It is estimated that not more than one-third of the lands claimed by said railroad
company, and withdrawn for its benefit within the State of Kansas, have been certified or patented to the company by the Secretary of the Interior.
As to the amount which had not been sold or disposed of, in contemplation ofthe
granting act by said company, within three years from the completion of said roadr
and what constitutes a sale, will be for the court to determine should this bill become
a. law •
.ATCHISON, TOPEKA AND SANTA

FE

AND LEAVENWORTH, LAWRENCE ' AND Go\LVESTON
GRANTS.
.

.The second grant, for adjustment, mentioned in said bill is that of March 3,1863
(12 Stat., 7i2), to aid in the construction, first, of a rallroad and telegraph from the
city ofLeavenworth, by way of the town of Lawrence, to the wuth line of the Stater
in the direction of Galveston, Tex., with a branch from Lawrence to the point on
the Atchison, Topeka and Santa Fe Railroad where said road intersects the Neosho
River1 second, of a railroad from the city of Atchison, via Topeka, to the west lin&
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of the State, in the direction of Santa Fe, N.Mex., with a branch from where said,
road crosses the Neosho River, down the Neosho Valley, to the point where the Leavenworth, Lawrence and Galveston road enters said valley; "every alternate section
of Ia.nd, designated by odd numbers, for ten sections in width, on each side of said
road and each of its branches."
"But in case it shall appear that the United States have, when the lines or routes
of said road and branches are definitely fixed, sold any section or any part thereof,
granted as aforesaid, or thali the right of pre-emption or homestead settlement has attached to the same, or that the same has been reserved by the United States for any
purpose whatever, then it shall be the duty of tbe Secretary of the Interior to cause
to be selected, for the purposes aforesaid, from the public lands of the United States
nearest. to tiers or sections above specified, so much land, in alternate sections or parts
of sections, designated by odd numbers, as shall be equal to such lands as the United
States have sold, reserved, or otherwise appropriated, or to which the right of preemption or homestead settlement have attached as aforesaid."
From this it will be observed that indemnity was authorized and provided only for
lands gmnted as aforesaid.
Lands not owned by the United States and lands previously reserved or otherwise
disposed of were not granted, because Congress could not grant what the United
States did not own, or what had been set apart for the fulfillment of t1eaty stipulations and other specific purposes.
·
But to remove all doubt and make the grant, as seems to your committee perfectly
clear, Congress inserted in the said granting act the following proviso: ''And provided further, that any and all lands heretofore reserved to the United States by any
act of Congress, or in any other manner by competent authority for the purpose of
aiding in any object of internal.improvement, or for any other purpose whatsoever,
be, and the same are hereby, reserved to the United States from the operations ofthis
act, except so far as it may be found necessary to locate the routes of said roads and
branches through such reserved lands, in which case the right of way only shall be
granted, subject to the approval of the President of the United States."
After a careful examination and investigation of the whole subject, and after hearing arguments of counsel on both sides, your committee have arrived at the conclusion that the terms, provisions, and conditions of the said act of March 3, 1863, have
not Leen complied with by the railroad companies therein mentioned; and, further,
that the Department of the Interior has exceeded its aut1ority in certifying lands to
the t:;tate for the benefit of said companies. The said act further provides '• that if
any part of said road and branches is not completed within ten years from the passage
of this act no further sale shall be made, and the lands unsold shall revert to the United
States."
,
It is admitted by all, as well as shown by the records of the Interior Department,
that the Leavenworth, Lawrence and Galveston road and branch were not completed
within the time prescribed.
That part of said road from Leavenworth to Lawrence was never either commenced
or completed, and the same is true of the branch from the town of Lawrence via the
Wakrusa Valley to the point on the Neosho River where the Atchison, Topeka and
Santa :F'6 road intersects said river.
Yet, according to the records of the General Land Office, la,nds to the amount of
several thousand acres have been certified for the benefit of said road since the expiration of 6aid ten years.
The Neosho Valley branch of the Atchison, Topeka and Santa Fe road, from the
point where said road crosses the Neosho River to the point where the Leavenworth,
Lawrence and Galveston road enters thf' said Neosho Valley, was not constructed
within the said .ten years, nor has said branch ever been constructed.
.
· A road answering in general terms, perhaps, the same purpose, was constructed
along the said Neo~ho Valley, but this road does not run within 10 miles of the point
where the said Galveston road enters said valley, as shown by the maps on file in the
General Land Office.
Whether the·road as constructed down the Neosho Valley answers the requirements
of the s~id granting act will be for the court to determine in the adjustment of said .
grant.
That there have been certified for the benefit of the said Atchison, Topeka and
Santa Fe road lands in excess of the amount to which said compauy was lawfully en.
titled, and 1and6 as indemnity for lands which were reserved from the operations of
said grant, will appear from the following official communications :
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. 0., January 11, 1883.
. SIR: I have the honor to report that an examination, in detail, of tlie grant to the
State of Kansas for the benefit of the Atchison, Topeka and Santa F6 Railroad Com-
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pany discloses the fact that an excess of indemnity lanrls has been a pproved to t he
State for the company, the last approval being April 18, 1875.
Before adjusting the same 1 respectfully submit the following propositions for your
consider_:1tion, and ask for instructions as to what lands the company shall be allowed.
indemnity for:
1. Within the limits of the grant are portions of the Delaware, Pottawatomie, Sae
and Fox, and Kansas Indian Reservations, the disposition of which was provided for'
by treaties with the respective tribes, for the benet:t of the Indians. Some of their
lands were disposed of prior to the date of the grant, a part subsequent thereto, and
a portion still remains unsold. Is the company entitled to indemnity for lands within
those reservations or either class of them?
2. Is the ~ompany entitled to indemnity for lands selected by the State for school
purposes, or covered by valid claims at the date of the grant Y
3. Is the company entitled to indemnity for lands within its grant which had been
previously granted to another company f
·
4. This company and the Missouri, Kansas and Texas Railway Company made
joint selection of lands in the conflicting limit.s of the two grants and relinquished its
right each to the other a moiety of the same, although the grant to the latter was of
a. subsequent date, to wit, July 1, 1864. Is the former now entitled to indemnity for
lands so relinquished? (See Missouri, Kansas and Texas Ra.ilwa,y Company t•s. Kansae
Pacific Railway Company, 97 U. S., p. 499.)
As bearing upon some of the questions herein submitted, I call your special attention to the decision of the Supreme Court in the case of Leavenworth, Lawrence and
Galveston Railroad Company vs. United States (94 U.S., p. 733), and the decision of
your predecessor (Secretary Schurz), flated October 16, 1880, in accordance with th6
opinion of Attorney-General Devens, dated June 5, 1880.
·
The grant to the Atchison, Topeka and Santa Fe Railroad Company is identical
with that passed upon by the Supreme Court in the Leavenworth, Lawrence and.
Galveston Railroad case, cited above.
I am, very respectfully,
N. C. McFARLAND,

Commissioner.
Ron. H. M.

TELLER,

SeCJ1'etary of the Interior.
Status of the grant.
DEPARTMENT OF THE INTERlOR 7
GENERAL LAND OFFICE,

Washington, D. C., Jul!j 21, 1883.
SIR: In compliance with the instructions of the honorable Secretary of the Interior;
dated the 11th ultimo, you are ad vised that the following is the present status df the
grant to the State of Kansas for the benefit of the Atchinson, Topeka and Santa F6,
Railroad Company.
The company has completed within the State 469.35 mile8 of"railroad. The area· of
the odd-numbered sections of land within the 10-mile limits of the grant amounts to
2,915,559.74 acres, which appe~r as follows upon the tract-books of this office, to wit:
Acres.

60.03
Within the Kickapoo Indian reservation ....• _••......• - ..... - ....... .
199,580. 7B
Within the Delaware Indian reservation .......•............ - ....... .
31,324.38
Within the Pottawatomie Indian reservation ........•.• _...... - •.....
105,040.79
Within the Sac and Fox Indian reservation ..••.•••..... .: ........... .
13, 086 ..68
Within the Kansas Indian reservation ........... ~ .......... -.- .•• --.
31, 121. 7&
Within the Osage (trust) Indian reservation ........•.••.. -.-- ...... .
5, 081.59
Within the Eort Larned military reservation ....................... .
15, 491.1()
Within the Fort Dodge military reservation ................... ---- . . .
2J 080.85
Patented to the Kansas Pacific Railway Company ..•• - •........... -.
199~03
Patented to the Carbondale Branch, Union Pacific R. R. Co ...••.. ---.
23,442.95
Approved for Missouri, Kansas and Texas Railway Company ...........
Approved for Atchison, Topeka and Santa Fe Railroad Company ... -. -· 1,831,709.77
P.ending selections by Atchison, Topeka and Santa :Fe Railroad Com189,3S4.39
pany ............. - .•.............................. - .. - - - - . - •.. - .. · 40.oe
Vacant ...................................................•••.......
404,288.2!
Lands included in State selections, entries, &c., prior to date of grant.
63,637.4()
Sold, entered, &c., after date of grant ..• - •................ -- ..• - ••..
Total .. _... ___ ... ___ ..•.••.. ___ .. _..___ . ___ .. _-._ .• ___ • __ • _ . __ . .

2, 915, 559. 7(
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There have been approved to tlie State for the company 914,267.73 acres of land,
within the 20-mile limits of the grant, as indemnity for lands lost in place.
The above figures will show the following:
Acres.

.Approved to State for company in granted limits ..................•••
SelectE~d for company, to which it is entitled, granted limits ........ :.
Still vacant in granted limits ...................................... ..
Approved for company in indemnity limits .......................... .

1,831,709.77
189,384.39
40.00
914,267.73
2, 935, 401. 89

Total area of odd sections in gran ted limits . . .. . . .. . . . • • • • . . . . . 2, 915, 559, 74
Leaving an apparent excess of 19,842.15 acres of indemnity land approved to the
State for the grant, on the theory p:~ost favorable to the company.
*
*
*
*
*
*
*
Very respectfully,
N. C. McFARLAND,
Commissioner.
Hon. S. J. CRAWFORD,
.Agent of the State of Kansas, Washington, D. C.
A corrected statement shows such excess to be 15,160.40 acres.
In a letter addressed to the Secretary of the Interior, on the subject of the grant to
ihis road, of date January 8, 1884, the Commissioner of the General Land Office says:
"The clear ascertainment of an excess of 15,160.40 acres certainly shows that there
was no proper adjustment. As near as I can learn estimates were made and lands cer-tified to what was believ"ed to be sufficient to cover the losses. But I am not able to
learn that there ever was a careful and critical examination so as to determine with
precision the amount of indemnity required.
·
,
"It will be noticed that the statement of lands for which indemnity is allowed, ·or
11npposed to be allowed, includes 23,442.95 acres for lands certified to the Missouri,
Kansas and Texas, on an agreement made between the two companies as to the division of lands in the common limits.
"These lands are all within the limits of the gra.nt to the Atchison, Topeka and
Santa Fe, and this is ~be superior right as to lands north of the road. South of the
road the rights were equal. As to that portion lying north of the road there cati be
no question, as the grant under which the Missouri, Kansas and Texas holds is a
year later. South of the road it was not t.he intention of the act to give a double
grant or a double indemnity for lands lost. The Atchison, Topeka, and Santa Fe
having, by its own agreement, permitted the Missouri, Kansas, and Texas to take indemnity to which it bad the superior right, cannot ask indemnity over again. If it
gets it, double indemnity will be allowed. If it be said the indemnity has been certified and therefore must stand, I say no; because this particular question, so fat' as
known to me, was never passed on by this office or the Department, neither in relation to this grant or any other; and it cannot be presumed that it was ever intended
to give indemnity for such loss. It must rather be presumed the amount not bein'g
great, that it was a mistake for want of careful calculation. * * *
''It is my judgment, therefore, that the State of Kansas -.hould be called on tore- •
quest the Atchison, Topeka and Santa Fe Railroad Company to return to the United
States, by proper deed of relinquishment or conveyance, from lands last certified to
the State as indemnity for its use, lands equal to the 15,160.40 acres certified in excess
Of t.he total area of odd-numbered sections in the granted limits; the 13,170.35 acres
within the granted limits of the grant for the Atchison, Topeka, and Santa Fe.which
have passed as indemnity for the Missouri, Kansas, and Texas Company; the 40,950.84.
acres, certified in excess from or on account of the lands south of the road in the ·
granted limits common with the Missouri, Kansas, and Texas; and the 4,069.42 acre!;l•
north of the road which passed to the Missouri, Kansas and Texas Company, for which
the Atchison, Topeka and Santa Fe Company bas received indemnity, as hereinbe:fore fully explained; in all, 73,351.01 acres; and I await your further instructions in
the premises."
Thus it is shown that there bas been certified for the benefit of this road lands in
lieu of sections and parts of sections sold to another railroad company; also indemnity
for lands in Indian an4 military reservations, and lands previously granted to other
railroad companies, and land settled upon and otherwise disposed of prior to the date
of the grant; besides an excess of some 15,000 acres over and above the aggregate
.amount contained in the odd-numbered sections within the limits of the grant'
throughout the entire length of said road.
·
·
The scope, purpose, and legislative intent and legal effect of the indemnity provis..
ion in Congressional grants, and the reasons therefor, have been thoroughly con:sid-
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.ered and explained by the Supreme Court in several leading cases. (See United States
vs. Leavenworth, Lawrence and Galveston R. R. Co., 92 U. S., 746-749; Sherman vs.
Buick, 93 U. S., 212-215; Heydenfelt vs. Mining Co., 93 U.S., 638-640; Missouri, Kansas and Texas R. R. Co. t?S. Kansas Pacific R. R. Co., 97 U. S., 491; R. R. Co. vs. Baldwin, 103 U. S., 428,429.
In Leavenworth, Lawrence and Galveston R. R. Co. vs. United States the court say:
''The indemnity clause has been insisted upon. We have before said that the
grant itself was in pt·resenti, and covered all the odd sections which should appear on
the location of the road to have been within the grant when it was made. The right
to them did not, however, depend on such location, but attached at once on the making of the grant. It is true they could not be identified until the line of the road was
marked out on the ground ; but as soon as this was done it was easy to find them.
If the company did not obtain all of them within the origiuallimit by reason of the
power of sale or reservation retained by the United States it was to be compensated
by an equal amount of substituted lands.
"The latter could not on any contingency be selected within that limit, and the
attempt to give this effect to the clause receives no support, either in the scheme of
the act or in anything that has been urged by counsel. It would be strange, indeed,
if the clause had been intended to perform the office of making a new grant within
the ten-mile limit or enlarging the one already made.
"Instead of this, the works employed show clearly that its only purpose is to give
sections beyond that limit for those lost within it by the action of the Government between the date of the grant and the location of the road."
In Burlington and Missouri R. R. Co. vs. United States, 98 .U.S., 339, the Supreme
Court says:
11
That it (the laud) must not have been sold, reserved, or otherwise disposed of by
the United States, and a pre-emption or homestead claim rimst not have attached to
it at the time the line ofthe road was definitely located."
,
Again, on June 5, 1880, Attorney-General Devens said:
·
11
The case referred to involved the title to the Osage Indian lands in the State of
Kansas, the question being whether said lands were reserved to the United States
under the provisions of the Indian treaty, and also under the last proviso of the first
section of the act of March 3, 1863, or were granted to the State of K.tnsas under the
' act of 186~, to aid in the construction of railroads. It was held that those lands never
passed by the grant to the State of Kansas or the railroad companies; that they were
reserved or excepted out of it; and, therefore, that the patents which had issued therefor bad improvidently issued. To that extent the decision is undoubtedly authority,
and it must be held, therefore, that all lands reserved to the United States by any aot;
of Congress or in any other mann·e r by competent authority, for the purpose of aiding
in any object of internal improvement, or for any other purpose whatever under the
last proviso of the first section of the act of March 3, 1857, do not pass to the railroad
companies, 110r m·e said companies entitled to i11demnity thm·efor." (16 Op. A. G., 511.)
Again, the Plaps of definite location of this road, as stated by the Commissioner of
the .General Land Office, in his letter of January 8, 1884, before mentioned, show wide
departures from the line of constructed road. This, as your committee have already
shown, could not be done, with'out a forfeiture of the lands, within such deflected
limits, except by consent of Congress.

•

MISSOUlti, KANSAS AND TEXAS R.!ILROAD •

Under the grants for the benefit of the Leaven worth, Lawrence and Galveston road,
and the Missouri River, Fort Scott and Gulf road, the odd-numbered sections within
the limits of said grants were withdrawn from market, and the even-numbered sections within such limits increased to double minimum in price. Under subsequent
grant, for the benefit of the Missouri, Kansas and 'l'exas road, formerly t.be Union
Pacific southern branch, as shown by the records of the General Land Office, there
have been certified to the last-named road lands which hacl previously been withdrawn from market for the benefit of the said Leavenworth, Lawrence and Galveston
' road and t.be Missouri River, Fort Scott and Gulf road, as shown by the following:
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Hon.

Washingto11 1

G., March 31, 1884.

JOHN A. ANDERSON,

House of Representatives:
SIR: I have the honor to acknowledge the reneipt of your telegram of this date,
asking ''if any lands within the limits of the grants to the Leavenworth, Lawrence
and Galveston Railroad, and also the Missouri River, Fort Scott and Gulf Railroad
have been certified or patented to the Missouri, Kansas and Texas Railroad Compa-
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ny." In reply I have t o state that the records of this office show that lands within
the designated limits of the grant to the Leavenworth, Lawrence, and Galveston Railroad Company have been patented and certified to the Missouri, Kansas and Texas
Railway Company. The same is true of lands in the limits of the grant to the Missouri River, Fort Scott and Gulf Railroad Company.
·
Your inquiry does not seem to call for details. If you desire the description of the
lands so certified and patented you will please so indicate.
I am, very respectfully,
N. C. McFARLAND,
Co·rnmissioner.
There have also been certified for the benefit of the said Missouri, Kansas and Texas
road, the even-numbered sections, within the limits of the former grants, which had
previous to such certification, been increase to double minimum, and held at that.
ratability in so far as the settlement rights of the people were concerned.
In the certification of such lands your committee are of the opinion the Department.
of the Interior exceeded its authority under the law, and by so doing, deprived settlers who had located and made valuable improvements upon such lands of their lawful and just rights.
SAINT JOSEPH AND DENVER CITY RAILROAD.

By an act approved July 23, 1866 (14 Stat., 210), Congress made a grant of lands
to aid in the construction of the Saint Joseph and Denver City Railroad, with the usual
indemnity clan~ attached.
In determining the rights of settlers under the homestead and pre-emption laws within
the indemnity limits of this grant, the Department of the Interior adopted the date
of the receipt of the map of definite location of the road at the local offices as the date
when settlement right~ ceased within such limits, instead of the date of the selection
of such indemnity lands by the Secretary of the Interior, notwithstanding at thatdate many tracts were covered by valid claims.
By this action of the Department a large number of settlers who had selected and'
made substantial improvements upon lands within said indemnity limits were by such·
rulings precluded from perfecting their titles to the lands so settled upon and improved.
.
Your committee are of the opinion that the right of the railroad company attached
to no specific tract within indemity limits untH such tract had been selected by the ·
Secretary of the Interior.
In Ryan vs. Central Pacific Railroad Company (9, Otto, 382) the "Supreme Court .
say: "With respect to lieu lands, as they are called, the right was only a float, and
attached to no specific tracts until the selection was actually made in the manner prescribed."
In Grinnell t•e. The Railroad Company (103 U.S., 742), the court say: "As regards :
the lands to be selected in lieu of those lost by sale or otherwise1 it may be that no'
-valid right accrues to any particular section or part of a section until the selection is·
made and reported to the land office, and possibly :p.ot then, until the selection is approved by the proper officer."
In Cedar Rapids and Missouri River Railroad Company vs. Benjamin Herring and
others (opinion delivered January 7, 1884), the court say:
"It is obvious, however, that the right to these odd sections, and the right to others
in lieu of such odd sections as have been previously disposed of, depend upon very different circumstances, and it is not easy to see how rights can be vested in any particular section or sections of the latter class until it is ascertained how many of the
6riginal odd-numbered sections are thus lost, and until the grantee has exercised his
right of selection.
''These latter, unlike the odd numbers within the 6-mile limit, are not ascertained
and made specific by the protraction of the established line through the maps of the
public lands. They are not and cannot be made specific until the grantee's right of
selection has been exercised."
~'rom this it will be seen that settlers bad the right to settle upon any of the odd or
even numbered sections within the so-called indemnity limits, at any time prior to
the selection and certification of said lands by_the Secretary of the Interior. If any
of the lands so settled upon have been certified to the railroad company it will be the
duty of the court, should the bill under consideration become a law, to adjust the
grant, and restore such lands to their lawful owners.
Therefore, with the view of securing and pretecting the rights of the people, the
rights of the railroad companies, and the rights of the United States, your committee
have prepared and submit the accompanying bill, which provides for the adjustment
of said grants, by the courts, and recommend its passage.

H. Rep. 1113-2

10

LAND GRANTS IN KANSAS.

FORTY-EIGttTH CONGRESS, FIRST SESSION.

IN THE HOUSE OF REPRESENTATIVES :

[H. R. 6416.]
APRIL

4, is84.-Read twice, committed to the Committee of the Whole on the state of the Union, and
ordered to be printed.

A BILL to provide for the adjustment of land gtants made by Congress to aid in the construction
railroads within the State of Kansas.

·o(

Be it enacted by the Senate and House of Repr-esentatives of the United States of America
in Congress assembled, That the Secretary of the Interior be, and is hereby, authorized
and directed to immediately furnish the Attorney-General of the United States with
certified copies of all maps of definite location, and maps of the general routes, and
maps of the constructed lines of the Un on Pacific Railroad, Kansas !)ivision, formerly the Leavenworth, Pawnee and Western Railroad; the Leavenworth, Lawrence
and Galveston Railroad and branch; the Atchison, Topeka and Santa Fe Railroad
and branch; the Missouri, Kansas and Texas, formerly the Union Pacific (Southern
Branch) Railroad, and the .S aint Joseph and Denver City Railroad, within the State
of Kansas ; also certified copies of all lists of lands within both the granted and in- ·
demnity limits of the grant to or for the benefit of each of said roads and branche8
which have been certified by him for the benefit of said roads, respectively; also a.
certified statement showing the number of acres contained in the odd-numbered or
granted sections within the limits of the grant to or for the benefit of each of said
roads, respectively,_which had previously been granted by Congress to aid in the construbtion of other railroads within said State; also a certified statem~nt showing the
number of acres in the odd-numbered sections within the limits of each of said grant
or grants embraced within the Indian and military reservations at the date of said
grants, respectively; also a certified statement showing the amount of public lands
wit.hin the limits of each of said grants which had been sold, reserved, or otherwise
disposed of by the United States, or to which a homestead, pre-emption, or timber·culture claim had ·attached at the date of said grants, respectively; also a certified
statement showing the amount of public land within the limits of said grants sold,
reserved, or otherwise disposed of by the United States, or to which a homestead, preemption, or timber-culture claim attached, between the date of grant and date of
.definite location of said roads, respectfvely; also a certitied statement of all contested
homestead, pre-emption, and timber-culture claims within both the ten and twenty
mile limits of the grants, respectively, which have been awarded to the said railroad
companies; also certified copies of all officia,l reports, records, letters of acceptance of
said grants, and-other papers which tend to show the tru e status of each of said grants,
and the action of thfl Department relative thereto.
SEc. 2. 'l'hat the Attorney-Genera] of the United States be, and is hereby, authorized
and directed, immediately upon the receipt of t he lists, maps, copies of the r ecords,
and so forth, above specified, to commence and prosecute, or cause to be commenced
.and prosecuted, tofinal decision, in the proper circuit court of the Uni ted States, and
.appeal to the Supreme Court as may be necessary, a suit or suits for the determination and adjudication of the respective rights of the said railroad companies and the
United States arising from or growing out of the acts of Congress granting lands to
.aid in the construction of the railroads herein mentioned ; and said suit or suits may
h e in the nature of suits in equity to set aside any title derived or claimed under any
act of Congress or by virtue of any list of lands within the limits of said grants, respectively, which have been certified to the State of Kansas, or to either of said railroad companies, undet said grants, or which may be claimed by said companies, and
also to set aside any title derived or claimed under each and every list of indemnity
lands certified under said grants in excess of the amount of lands to which said companies were lawfully entitled, and to decree such lists or title null and void; and t.he
said circuit and Supreme courts shail glve such suit or suits precedence.
SEC. 3. That if it shall appear, upon the determination of such suit or suit.:~, that
lands have been certified by the Secretary of the Interior for the benefit of either or
all of said railroad companies in excess of the amount to which said company or companies were lawfully entitled, all such lands shall revert to the United States ; and
in said suit or suits the court shall determine whether the lands to which the said
companies, respectively, were entitled should be taken from the public lands next
nearest the constructed road, or from the lands certified for their benefit by the Secretary of the Interior, in the order of their certification; and if the judgment shall be that
the latter course is proper, then as to all such excess the lists of the same, certified aB
aforesaid, shall be deemed and held to be null and void, and the Secretary shall revoke and cancel the same, commencing with the list last certified and continuing on
such list and lists next in their order until the entire amount of lands so wrongfully
certified shall have been revoked and canceled.
SEc. 4. That in caae any of the lands in excess of t he amou.n t to which either of
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said companies was entitled which have been certified or patented to it have been sold
by the company prior to March twenty-fifth, eighteen hundred and eighty-four, the
party or person HO purchasing shall have the right to the lands so purchased, upon
making proof of the fact of such p-nrchase, and making payment of the unpaid purchase-money, if any, to the United States, either at the proper local land office, if there
be one, or at the Department of the Interior, at Washington, within one year from the
passage of this act; and patents shall issue to the party entitled thereto; and the Attorney-Generalshall cause suit or suits to be brought against such company as shall
have disposed of any of such excess lands for the amount the said company shall have
received for the same: Provided, That a mortgage of any of these excess lands shall
not be regarded as a sale.
SEC. 5. That if, in any suit brought under the provisions of this act, it shall appear
that lands have been withdrawn from market or certified by the Secretary of the Interior
for the benefit of either of said companies, to which the companies respectively were not
~mtitled by reason of prior withdrawal, appropriation, settlement orothe_
r disposition of
1
aaid lands the court shall make all proper order or decree as to such lands; and where thero
.are actual settlers upon any of such lands, claiming the right to the same nnder the
general laws of the United States, all such settlers shall have the right to prov~ their
.e1aims and make their entries under the homestead, pre-emption, or timber-culture
laws, or if they have heretofore exhausted their rights under said laws, or if the land
is not subject to such entry, they shall be allowed to purchase not exceeding one
.quarter-section, or one hundred and sixty acres, of the land so settled upon and improved, upon payment at the proper land office of the United States at the Government price of ·said land: Prwided, That nothing in this act, and no previous decision,
ruling, or action of the General Land Office or Department of the Interior, canceling
•r holding for cancellation any entry or rejecting any application to enter any such
lands by reason of conflict with railroad grant or claim, shall be a bar to the reinstatement of such canceled entry or the allowance of such rejected application.
Sxc. 6. That no more lands shall be certified or conveyed to the State of Kansaa,
or to any corporation or individual, for the benefit of either of the railroad comp~
nies herein mentioned, until the said grants, respectively, shall have been adjusted as
by this act required.
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