University of Oklahoma College of Law

University of Oklahoma College of Law Digital Commons

American Indian and Alaskan Native Documents in the Congressional Serial Set: 1817-1899

12-15-1881

Message from the President of the United States, transmitting a
communication from the Secretary of the Interior, in reference to
the applications of the Chicago, Texas and Mexican Central, and
the Saint Louis and San Francisco Railway Companies, for a right
of way across the lands of the Choctaw Nation, in the Indian
Territory

Follow this and additional works at: https://digitalcommons.law.ou.edu/indianserialset

b Part of the Indigenous, Indian, and Aboriginal Law Commons

Recommended Citation
S. Exec. Doc. No. 15, 47th Cong., 1st Sess. (1881)

This Senate Executive Document is brought to you for free and open access by University of Oklahoma College of
Law Digital Commons. It has been accepted for inclusion in American Indian and Alaskan Native Documents in the
Congressional Serial Set: 1817-1899 by an authorized administrator of University of Oklahoma College of Law
Digital Commons. For more information, please contact Law-LibraryDigitalCommons@ou.edu.


https://digitalcommons.law.ou.edu/
https://digitalcommons.law.ou.edu/indianserialset
https://digitalcommons.law.ou.edu/indianserialset?utm_source=digitalcommons.law.ou.edu%2Findianserialset%2F3144&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/894?utm_source=digitalcommons.law.ou.edu%2Findianserialset%2F3144&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:Law-LibraryDigitalCommons@ou.edu













RIGHT OF WAY ACROSS LANDS OF CHOCTAW NATION. 5

to represent this department in conducting the proposed negotiations, and have to
direct that you proceed to the Choctaw seat of government, and, having made all nec-
essary preliminary arrangements, that you confer with such agents or commissioners
on the part of said nation as may be lawfully recognized for such purpose, and after
fully considering the various matters relating to the object in view, and clearly rep-
resenting the advantages and benefits expected to accrue to the people of the United
States and of said nation from the construction of such road and telegraph line, that,
in case you shall be able to agree upon the terms thereof, yon conclude with the said
representatives a proper agreement, in due form and execution, covering the necessary
provisions, conditions, and stipulations, to be submitted, with your report thereon,
for my approval, and for submission thereafter to the President and to Congress.

You are specially charged to conform as near as may be to present treaty stipula-
tions with the said Indians, making no unnecessary changes in existing law, and
strictly confining yourself to the legitimate object of your appointment, being governed
by the papers and correspondence with the President and this department, copies of
which are herewith furnished for your information.

You will call upon the Indian agent at Muscogee for such aid and assistance as you
may require at his hands; andin case it shall be deemed necessary he will accompany
you to the nation and assist in your negotiations. He will also detail an interpreter
and such other employés of his office as may be required.

You will inake full and accurate report of all your proceedings in conducting said
negotiations. Your salary as law clerk of this departinent will continue while en-
gaged in this employment. Your necessary expenses will be provided by the railway
company in whose belialf the pending negotiations are prosecuted, to whom you will
look, without further recourse to this department.

Very respectfully,
8. J. KIRKWOOD,
Secretary.
Mr. Urt J. BAXTER. Present.

SOUTHERN HOTEL,
Saint Louis, Mo., October 20, 1881.

SIR: I have the honor toreport that in obedience to yourinstructions of 10th instant
I left Washington on the following morning, proceeding direct to Chicago. Placing
myself in communication with Mr. D. K. Tripp, I proceeded by Thursday’s train to
Saint Louis, in company with Mr. L. H. Fitzhugh, who had been designated to repre-
sent the Chicago, Texas and Mexican Central Railway Company, on whose petition
for a right of way through the Choctaw Nation my instructions were predicated ; Mr.
Tripp remaining in Chicago.

Trains being delayed, we left Saint Louis Friday morning, reaching Muscogee late
at night. Ou Saturday I found Agent Tufts, who went with us by evening train to
Caddo, some 12 miles from Armstrong Academy, the seat of the Choctaw national gov-
ernment.

The couneil not Leing in session on Sunday, I remained at Caddo, meeting Mr. J. S.
Standley, national ageut of the Choctaws, and the services of Agent Tufts beiug no
longer necessary, and important business calling him to the Creek Nation, he returned
to the agency.

Monday morning, 17th instant, I reached the seat of government, and at once had
an interview with J. F. McCurtain, principal chief of the nation, to whom I exhibited
my instructions, Hou. Allen Wright, superintendent of public schools, acting as inter-
preter; for although Governor McCurtain speaks good English, he preferred to get a
fuller understanding in his own tongue of the propositions submitted.

After hearing the same, as embodied in your communication to the President of the
6th instant, and sanctioned by the Executive indorsement, he politely informed me
that he had no authority to negotiate an agreement, the wlhole political power being
lodged in the national council by the constitution and laws of the nation, and that
he would at a later hour give me a more formal reply.

After consideration and consnltation with his advisers, he informed me of his desire
that I should address liis people that evening in the representatives’ hall, and they
were accordingly assembled.

At the appointed hour I proceeded, speaking through an interpreter, to lay the whole
subject before them, urging your desire to confer with them in all fairness for securing
an outlet through their nation for the pressing necessities of commereial tratfic and
industrial supply, and of your fixed determination, as declared both by your written
and verbal instructions to myself, that full protection to their persons, property, and
interests shall be definitely and specifically guaranteed as fundamental conditions in
any grant of the contemplated right of way. :

At the same time 1 endeavored to explain the position of the department (which I
found had been seriously questioned), to the effect that the action of 1870 with respect
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to the two roads was exhaustive of treaty stipulations respecting railroad rights of
way in their country, and that now the only clear and legal course of procedure must
lie in a new provision, by some form of agreement, through the agency of the general
government.

I found their ideas very crude on this point. Some, and perhaps the best informed
among them, were of opinion that the 18th article of the treaty of 1855 provided still
existing rights of way for corporations and the government. Yet this opinion was
confused and clouded with the inconsistent belief that for the enjoyment of such right
an act of their national council is requisite to make a new grant of power and fran-
chises, It wasnot apparent to them until after several attempts to explain the matter
#hat the joint or rather coneurrent action of the United States Government and of the
Choctaw council must be had to give effect to any provision sought to be made.

Considerable remark was indulged in by members of the council, citizens, and others,
showing to my mind that the idea of independent action through the Choctaw legisla-
ture granting a right of way subject to subsequent approval by the Secretary of the
Interior and further ratification by Congress, but procured in the first instance by the
efforts of the railroad companies themselves, without reference to your authority and
supervision; was generally prevailing among the people; and that this idea had been
and was being sedulously presented and defended by agents of one or more railroad
companies seeking to obtain such action by the council.

The point seemed to be, that after such grant by the Indian Nation the consent of
the Interior Department and of Congress would not be withheld, however the prelim-
inary proceedings might have béen prosecuted and the legislative action obtained.

This view was openly advanced by Mr. 8. J. Wright, of Paris, Tex., who was per-
mitted by the principal chief to address the meeting, and who appeared to advocate
the grant of a right of way to the Saint Louis and San Francisco Railway Company
instead of to the Chicago, Texas and Mexican Central. It would have been extrémely
impolitic to make objection to the informal discussion of these matters. The presen-
tation of the conflicting views had the effect to indicate more clearly the drift and
sentiment of the people, and to bring their minds to weigh the several issues thus
sharply defined at the outset.

At a late hour the meeting adjourned, and I was advised that the principal chief
would give me a letter to you, setting forth his views and conclusions. This he did
on the next morning, and I have the henor to forward the same, dated the 17th
instant, for your consideration. It will be found to embody the prevalent idea above
spoken of, modified by an apparently newly-conceived opinion that, after all, the
importance and necessity of securing the recognition and supervision of the general
government cannot be entirely overlooked and ignored. It is easy to see, however,
that he is yet in doubt as to the proper procedure, and is willing to adopt the conclu-
sion that an agent of your department should in some way eonduct the negotiations,
although the choice of the corporate grantee should be left to the nation.

I had several informal talks with the authorities and with individual members of
the council. I gather the opinion that great effort has been made during several
months to gain support for a grant of a right of way to the Saint Louis and San
Francisco Railway Company, and that there is, perhaps, a bare majority of the legis-
lature in its favor. On the other hand, it is not entirely certain that there is such
majority. I have considerable doubt whether such is the case. Whether undue influ-
ences have been nsed I am unable to say. Rumor is always more or less rife concern-
ing such enterprises; but nothing tangible has been brought to my notice. I think
whatever of popular favor has grown up has been generated during the election cam-
paign, and may be said to have arisen natnrally from the popular discussions attending
a change of administration.

While thereis much favor for the Saint Louis and San Francisco Company, there is,
in my judgment, less preference as to companies than the letter of the chief would
appear to indicate; and I apprehend that some members of the council who now
avowedly oppose any grant of right whatever, would consent to favor a fair proposi-
tion presented by the government in the manner in which we have proceeded. I was
privately assured that the opposition was based more on want of guarantees than on
real hostility to such a grant.

Having received the answer of the principal chief, I deemed it best to retnrn to this
point, which I reached last evening, and where I am in receipt of your telegrams of
this date.

This was also in accordance with the cesire of the representative ‘of the railway
company, and of Mr. Wright, speaking for the Saint Louis and San Francisco Rail-
way Company, who accompanied Mr. Fitzhugh and myself on our return, and who
-wished to confer here with representatives of each road, to seeif an amicable arrange-
ment can be reached by which the right of way may be honorably secured during the
present session of the Choctaw council.

Mr. Tripp is already here, and I understand negotiations are in progress. Should
such arrangements be made, I will immediately lay the same before you.
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Should the proposed amicable adjustment fail, T am of opinion that no right of way
should be granted to any company without express provision, in order to secure the
paramount interests of the government and the protection of the people, that other
companies shall be allow ed o wnite with the corporate grantee on equal terms, in
substantially the same manuner as provided in the Union Pacifie acts, and as suggested
in the papers now in my charge.

1 have the honor to remain, very respectfully, your obedient servant,
U. J. BAXTER.
Hon. 8. J. KIRKWOOD,
Secretary of the Interior.

ExrcuTIVE OFFICE, CHOCTAW NATION,
October 17, 1831.

Sir: Mr. Uri J. Baxter, accompanied by a representative of the Clicago, Texas and
Mexican Central Rallway Company, has appeared and presented his commission from
your office, and the object of his mission, viz, to conduct negotiatious between the
Choctaw Nation and the United States for a urant of right of way -through said na-
tiou to said company. The general council nf the Choctaw Nation are now in ses-
sion in this place——Armstrong Academy—and have not as yet indicated any desire or
purpose to grant a right of way to any company; and iu due deference to their au-
thority I shall have to decline to anticipate them, at least while they are in session,
though I may say in this connection, in an official way, as the chief executive officer of
the Choctaw Nation, that I do not believe the Choectaw people are averse to granting
aright of way to some company. You are perhaps not aware that there are a multi-
plicity of interests here, and all in conflict; that there are other companies desirous of
securing the same right of way as the Chicago, Texas and Mexican Central Railway
Company desire to secure. Such, however, is the case. I do uotunderstand that yon,
by sending Mr. Baxter here upon an application of the Chicago, Texas and Mexican
Ceutral Railway Company, intend and propose to give said company precedence and
preference over any other company, and to the exclusion of any other company. T
take it that yourseif and the President Loth desire that the Choctaws shall first be
satisfied, and that if the proposition of some other company is more satisfactory to
the Choctaws than that of the said Chicago, Texas and Mexican Central Railway
Company, then the consent of the government will not be withheld from any arrange-
ment which the Choctaws way make with any other company for a right of way
through their nation on the proposed route, whereby the rights and interests of all
parties are securéd and guaranteed in accordance with the laws and treaties, rules
and regulations of your department of the general government.

Of course I understand that whatever is done must be done with the express condi-
tion and stipulation that it shall be invalid unless ratified and sanctioned by the
United States Government ; and I think all the railroad companies and the general
council of the Choctaw Nation so understand it. There is no purpose or desire to ig-
nore the anthority of your department and the United States GGovernment.

Sinee Mr. Baxter has come here the subject of a right of way has excited a good deal
of interest, and many opinions have been expressed b) the people and members of the
general council privately ; and with all due deference and respect to yourself and the
President, and the Chicago, Texas and Mexican Central Railway Company, my can-
dor forces me to say to you that the Saint Louis and S8an Francisco Railway Company
is mueh more popular here than the tormer company, and is the only company which
is at all likely to succeed here in securing the right of way. I think Mr. Baxter will
unite with me in my view.

Now, while, as 1 said before, the Choctaws are not averse to granting a right of
way, yet this multiplicity of interests by their conflict and opposition to each other
may deteat any action being taken at all; and in view of this contingeney I would
most respectfully suggest that Mr. Baxter be granted general powers to superintend
the negotiations in behalf of any other company for the same right of way, leaving the
selection of that company to the Choctaws.

It seems to be the general purpose to have something done at this session of the
council on this snbject of a right of way.

Very respectfully,
J. F. McCURTAIN,
Principal Chief Choctaw Nation.

Hon, 8. J. KIRKW0OOD,
Secretary of the Interior, Washington, D. C.
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ous, and the construction of a railroad throngh the same would involve an enormous
cost.

2d Construction upon such route would require considerable divergence from a di-
rect air-line, and largely increase the length of said road.

That by the treaty of 1866, with said Indian nations, anthority was given for the
construction of one railroad north and south, and one railroad east and west, through
said Territory; and that by subsequent executive action the franchise thus created
was bestowed upon certain corporations, and the said railroads since constructed in
whole or in part.

That section 2116. United States Revised Statutes, provides that ‘‘No purchase,
grant, lease, or other conveyance of lands, or of any title or claim thereto, from any
Indian nation or tribe of Indians shall be of any validity in law or equity unless the
same be made by treaty or convention entered into pursuant to the Constitution”; and
severe penalties are imposed {or any infringement of this statutory prohibition.

That said Saint Louis and San Francisco Railway Company is desirous of securing
the lawful right to construet and operate its said road south of Fort Smith, Arkansas,
through the Territory named; Lnt inasmuch as anthority to so construct said railroad
is not recognized by any existing treaty, and as the purchase of the necessary right
of way involved the acquisition of a property right in the lands of said Indian nations,
it can proceed only under the provisious of law above quoted.

Therefore the said Saint Lounis and San Francisco Railway Company respectfully re-
quests that you will immediately authorize and appoint an officer of your department,
or your petitioner, to proceed to said Indian Territory, and conduct and complete the
necessary negotiations with said Indian nations for the purpose of the desired right
of way by said company, and that you will thereafter report the same to Congress
for ratification.

Necessity for prompt action exists, as the Choctaw legislature, with whom your
agent must deal, is now in session and will shortly adjourn.

Said company is ready and willing to guarantee its good faith in the premises, in
such manner as you may desiguate and direct, and to secure the United States against
all costs in the premises, and pay the expenses of the negotiation.

Anmnexed hereto is a map of tlie line of the Saint Louis and San Franeisco Railway,
showing in red the general direction of the proposed road.

Very respectfully,
T. W. LILLIE,
Treasurer for Saint Louis and San Francisco Railway Company.

Address E. F. Winslow, president, No. 3 Broad Street, New York,

The SECRETARY OF THE INTERIOR,
Interior Department.

(For map above referred to, see original application ou file in Interior Department.
U. J. B)

DEPARTMENT OF THE INTERIOR,
Washington, October 20, 1831.

Sir: I have the honor to submit for your consideration a commnnication from Mr.
E. F. Winslow, president of the Saint Louis and San Francisco Railway Company,
dated the 18th instant, and a further communication from Mr. T. W. Lillie, treasurer
of said company, of even date herewith, alleging due organization nunder the laws of
the State of Missonri, setting forth the purposes of its existence and the general di-
rection of the proposed road, and asking, in view of the great difficulties of construe-
tion and the obvious objections to a deflection from a direct line, that perinission be
obtained through the intervention of the government to cross the southeastern por-
tion of the lands of the Choctaw Nation, in the Indian Territory, so as to reach a point
south of the Red River in Texas, indicated on the map accompanying said letter and
herewith submitted.

Article VI of the treaty of April 28, 1866 (14 Stat., 769), with the Choctaws and
Chickasaws, grants a right of way for certain roads which, by legislative authority,
have Leen duly located under executive sanction, which aetion is considered as having
exhausted the treaty provision for railroads through these nations. There remains
but the general power reserved to the nations or tribes by the fourth subdivision of
Article VIII of the treaty, to legislate for ¢‘ the construction of works of internal im-
provement,” governed by the limitations of Article XLIII, respecting interference by
the United States authorities with such legislation. From a consideration of the ap-
plication I am of the opinion that the material interests of the people of the United
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And whereas the Secretary of the Interior, with the sanction of the President of
the United States, has designated Uri J. Baxter as an agent to present such applica-
tion to the Choctaw Council, and he has duly presented the same;

And whereas the said council, upon the recommendation of the principal chief of
said nation, has appointed Ellis Choate, Sampson Holson, Thomas H. Byington, J. P.
Folsom, Alfred Wright, and J. W. Everidge on the part of said council to confer with
sald agent of the United States;

And whereas said parties have agreed to and duly submitted the following:

Now, therefore, beit enacted by the General Council of the Choctaw Nation assembled, That
a right of way is hereby granted to the Saint Louis and San Francisco Railway Com-
pany, a corporation duly organized under the laws of the State of Missouri, for the con-
struction of a railroad and telegraph line, said right of way to be two hundred feet in
width at each station for a distance of four thousand feet in length; said right of way
to commence at any point to be selected by said company on the line of said nation
immediately contiguous to Sebastian or Scott connties, in the State of Arkansas, and
runthencein a south westerly direction on the most direct and practicable route through
the said Choctaw Nation in the general direction of Paris, in the State of Texas; said
road to continue to, or to connect with, a proposed road from the city of Paris aforesaid.

SEC. 2. The said Saint Louis and San Francisco Railway Company shall accept this
right of way upon express condition, binding upon itself, its snccessors, and assigns
that they will neither aid, advise, nor assist in any effort looking toward the changing
or extinguishing the present tenure of the Choctaws in their lands, and will not at-
tempt to secure from the Choctaw Nation any further grant or its occupancy than is
hereinbefore provided.

SEC. 3. Thesaidrailway company shall pay for all property injurad or destroyed hy said
company, and for all material taken and used in the construction, operation, or repairs
of said road and telegraph line, and shall take no such material except under contract
with the proper authorities of the Choctaw Nation, and according to the laws thereof :
Provided, that before the construction of said railroad through any lands held by indi-
vidual occupants according to the laws, customs, and nsages of said nation, full com-
pensation shall be made to such occupants for all property to be taken or damages to
them Ly reason of the construction of the said road and telegraph line. In case of
failure to make amicable settlements in any case, either national or individual, such
compensation shall be determined by appraisement of three disinterested referees, one
to be named by the Commissioner of Indian Affairs, one by the principal chief of said
nation, and one by said company. This provision shall also apply to all cases of
injury to persons and property occasioned by the construction or operation of said
road and telegraph line, after the construction thereof shall have been commenced.
Said arbitratorsshall receive not exceeding four dollars per day for each, with mileage
not exceeding six cents per imile, and witnesses shall receive the usual fees allowed
by the courts of said nation. Costs shall be made a part of the award and be paid by
the losing party.

In case of failure to pay such award, the Secretary of the Interior shall be, and is
hereby, authorized to forbid the further passage of trains, or the use of said right of
way, and to remove the agents and employés of said company from the limits of said
nation as intruders, under the intercourse laws of the United States, until such time as
payment shall be made by said company.

And, in addition to the foregoing, the injured parties shall have the right of recourse
to all legal remedies that may be applicable in like cases in the judicial tribunals;
and consent is hereby given that the civil jurisdiction of the district court of the
United States for the western district of Arkansas, and such other courts as may be
established by authority of the United States, shall be extended with the territory
and limits of the Choctaw Nation, without distinction as to citizenship of the parties,
80 far as may be necessary for the enforcement of the provisions of this act.

Skc. 4. For and in consideration of the uses and grants aforesaid, the said railway
company shall pay annnally to the national treasurer of said nation, to be used for the
benefit of schools therein, the sum of fifteen hundred dollars; and until the first of
such payments be made, no right or power to enter upon said lands, except for the pur-
pose of surveying and locating its line of road and telegraph, shall be acquired under
the provisions of this act.

Skc. 5. Before any right shall accrue by virtne of this act, the same shall be ratified
by the Congress of the United States ; and within one year thereafter the said company
shall file with the Secretary of the Interior a map showing the definite location of its
line of road and telegraph, and shall complete the said road and telegraph through the
lands of said mnation within the further period of one year: Provided, That after the
fixing of the general route by the filing of a map of preliminary survey in the office of
the principal chief of said nation, who shall furnish a copy thereof to the Secretary of
the Interior, no claim for a subsequent settlenient and improvement shall be valid as
against the said right of way.

Skc. 6. The said right of way shall not be settled upon by anthority of said railway
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company by non-citizens of said nation, except such employés of said company as are
necessary to the successful operation of said railway and telegraph line and their
familjes, and such persons as may be authorized by law to reside in the said nation:
Provided, That only agents, operators, depot employés, and section-men shall be exempt,
by reason of such employment, from payment of permits, as required of other non-citi-
zens of said nation.

SEc. 7. No greater rates of fare or freight shall be charged in the Choctaw Nation
by said railway company than the lowest rate anthorized by law in the States of
Arkansas and Texas, or either of them, for services or business of the same kind ; and
said railway company agree to convey all passengers, and to accept and transport all
freight that may be offered, and to bill any freight which may be offered for ship-
ment from points on said line in the Choctaw Nation to Chicago, with the privilege
of stopping said freight at Saint Louis by the shipper, onthe same terms as if the bills
had been made for Saint Louis in the first instance.

Skc. 8. The said railroad company shall execute a hond to the United States, to be
filed with and approved by the Secretary of the Interior, in the penal suun of five hun-
dred thousand dollars, for the use and benefit of the Choctaw Nation, to cover any 4
and all damages which may accrue by reason of the failure of said railway company
to comply with all or any of the provisions and conditions of thisact. Said bond shall
be good and valid against said company, its successors, and assigns, and shall be re-
newed at the expiration of every five years, and whenever in the judgment of the Sec-
retary of the Interior a renewal of the same shall be deemed necessary for the protec-
tion of the interests of the Indians or of the United States.

Sec. 9. If within ninety days after the passage of this act by the Choctaw Couneil
the company aforesaid shall fail to accept the conditions herein specified. by a resolu-
tion of its board of directors, certified to and filed with the Secretary of the Interior,
as hereinbefore provided, then this act shall apply to any other incorporated company
that shall have flrst obtained the approval of the President of the United States.

The within bill approved and adopted in special committee this second day of No-
vember, 1881.
URI J. BAXTER,
For the United States.
ELLIS CHOATE,
Chairman, on the part of the Choctaw Council.

[Telegram ]

DEPARTMENT OF THE INTERIOR.
Washington, D. C., November 5, 1831.
U. J. BAXTER,
Caddo, Indian Territory:

Make no effort to influence decision of Choctaws as to right of way. Confine your-
self to advice as to their legal and treaty rights, and to preparing documents that
will fully protect both. Show this to governor, and give him copy.

8. J. KIRKWOOD.

ExrcuTive OFFICE, CHOOTAW NATION,
November 10, 1881.
DEAR Sir: Herewith inelosed find certified copies of all papers necessary to explain
the attitude of the right of way bill to the Saint Louis and San Francisco Railroad
Company upon the records of the Choctaw Nation.
Very respectfully, your obedient servant,

J. ¥. McCURTAIN,
Principal Chief, Choctaw Nation.
Mr. U. J. BaxTER.
Special Agent United States, Washington City, D. C.

ExEcUTIVE OFFICE, CHOCTAW NATION,
. - November 10, 1881.
Sir: In accordance with Sec. 2 of ‘“ An act defining the dnties of the National Attor-
torney,” &ec., approved Oect. 24, 1860, I have the honor to submit the following ques-
tions for your official opinion thereon:
1. Under Article, 3, section 9, of the Constitution, the House of Representatives de-
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rived the power to male its rules, and accordingly made Rule 21st in reference to the
vote of the speaker, which is as follows: ¢‘The speaker shall have a casting vole in
case of a tie.” Now does not this rule preclude the right of the speaker tJ vote, except
in case of a tie?

2. If the speaker had been intended to have two votes should it not have Dheen so
specifically stated in said 21st rule or some other rule ?

3. Is the speaker’s endorsement on a bill that it “passed the House,” and signed
officially, necessary to its validity, or as notice to the principal chief of 1ts passage?

4, Does the declaration of the speaker that a bill is defeated attect its validity ?

Very respectfully, your obt. servt.,
J. ¥, McCURTAIN,

Priucipal Chief, Choctaw Nation.
Hon. C. 8, VINSON,
National Attorney, Choctaw Nation.

I hereby certify that the foregoing transcript is a true and correct copy from the
original.
In witness whereof I have have hereto set my hand and affix the seal of the Choc-
taw Nation. Done at Chahta Tomaha, this 10th November, A. D., 1831,
[sEAL.] THOMPSON McKINNEY,
National Secretary, Choctaw Nation.

For St. Louis and San Francisco Railroad bill.

YEAS. NAYS.
1. H. C. Harris. L. Aaron Homma.
2. 8. P. Nelson. 2. Elijer Brewer.
3. Kampelabe. 3. Joe. Wilson.
4. J. W, Everidge. 4, Alfred Wright.
5. Robert Benton. 5. J. P. Folsom.
6. C. C. Dukes, 6. Reuben Jackson.
7. T. D. Ainsworth. 7. Alpheus Crosbey.
8. 8. W. Garvin. 8. Maurice Cass.
9. Jesse Zota. 9. B. ¥. Smallwood, speaker of the house.

The said bill having a tie vote, the speaker declares the bill defeated. On motion of
Mr. Folsom & sec., the house adjourned, to meet at the signing of the bill. Carried.

I hereby certify that the above transcript is a true and correct copy from the
original.
In witness whereof I have hereto set my hand and affixed the seal of the nation this
10th of November, A. D, 1831,
[sEaL.] THOMPSON McKINNEY,
National Secretary, C. N.

Rule from by-laws of the house of representatives.
RuLE 2181, The speaker shall have a casting vote in case of a tie.

I hereby certify that the above transcript is a true and correct copy from the
original.
Tn witness whereof I have hereto set my hand and affixed the seal of the Choctaw
Nation this 10th November, A. D. 1881. )
[SEAL.] THOMPSON McKINNEY,
National Secretary, C. N.

OFFICE OF NATIONAL ATTORNEY, CHOCTAW NATION,
November 10, 1881.
Hon. J. F. MCCURTAIN,
Principal Chief, Choclaw Nation : .

SIR: Your communication of this date, propounding certain questions to me for my
official opinion thereon, is at hand, and in answer to question first, I have to state that
the constitution gives the two legislative bodies, the senate and house of representa-
tives, the right to make such rules as they may see proper for the government of their
own proceedings, and by virtue of Art. 3, sec. 9, of the constitution, they, after making
and adopting such rules, under the oaths of their members to support the constitution;
therefore, since Rule 21st of the by-laws of the house of representatives provides that
‘‘the speaker shall have a casting vote in case of a tie,” it is clear that is all the vote
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thence in a southwesterly direction on the most direct and practicable route through
the said Choctaw Nation in the general direction of Paris, in the State of.Texas; said
road to continue to or to connect with a proposed road from the city of Paris afore-
said.

SEc. 2. The said St. Louis and San Francisco Railway Company shallaccept thisright
of way upon express condition, binding upon itself, its successors and assigns, that they
will neither, aid, advise, nor assist in any effort looking toward the changing or extin-
guishing the present tenure of the Choctaws in their lands, and will not attempt to
secure from the Choctaw Nation any further grant of land or its occupancy than is
hereinbefore provided.

Sk¢. 3. The said railway companyshall pay for allproperty injured or destroyed by
said company, and for all material taken and used in the construction, operation, or
repairs of said road and telegraph line, and shall take no such material except under
contract with the proper authorities of the Choctaw Nation, and according to thelaws
thereof: Provided, That before the construction of said road through any lands held
by individnal oceupants according to the laws, customs, and usages of said nation,
full compensation shall be made to such occupants for all property to betaken or
damages to them by reason of the construction of the said road and telegraph line.
In case of failure to make amicable settlements in any case, either national or indi-
vidual, such compensation shall be determined by appraisement of three disinterested
referees, one to be named by the Commissioner of Indian Affairs, one by the principal
chief of said nation, and one by said company. This provision shall also apply to all
cases of injury to persous or property occasioned by the construction or operation of
said road and telegraph line, after the construction thereof shall have been commenced.
Said arbitrators shall receive not exceeding four dollars per day for each, with mile-
age not exceeding six cents per mile, and witnesses shall receive the usual fees allowed
by the courts of said nation. Costs shall be made a part of the award, and be paid by
the losing party.

In case of failure to pay such award, the Secretary of the Interior shall be, and is
hereby, authorized to forbid the further passage of trains or the use of said right of
way, and to remove the agents and employés of said company from the limits of said
nation as intrnders, under the intercourse laws of the United States, until such time as
payment shall be made by said company.

And, in addition to the foregoing, the injured parties shall have the right of recourse
to all legal remedies that may be applicable in like cases in the judicial tribunals;
and consent is hereby given that the civil jurisdiction of the district court of the
United States for the western district of Arkansas, and such other courts as may be
established by authority of the United States, shall be extended within the territory
and limits of the Choctaw Nation, without distinction as to citizenship of the parties,
so far as may be necessary for the enforcement of the provisions of this act.

Sec. 4. For-and in consideration of the uses and grants aforesaid, the said railway

company shall pay quarter-annually to the national treasurer of said nation, to be ~

used for the benefit of schools therein, the sum of five hundred dollars; and until the
first of such payments be made, no right or power to enter upon said lands, except
for the purpose of surveying and locating its line of road and telegraph; shall be
acquired under the provisions of this act.

Sgc. 5. Before any right shall accrue by virtue of this act the same shall be ratified
by the Congress of the United States; and within one year thereafter, the said com-
pany shall file with the Secretary of the Interior a map showing the definite location
of it line of road and telegraph, and shall complete the said road and telegraph
through the lands of said nation within the further period of one year: Provided, That
after the fixing of the general route by the filing of a map of preliminary snrvey in
the office of the principal chief of said nation, who shall furnish a copy thereof to the
Secretary of the Interior, no claim for a subsequent settlement and improvement shall
be valid as against the said right of way.

SEC. 6. The said right of way shall not be settled upon by authority of said railway
company, by non-citizens of said nation, except such employés of said company as are
necessary to the successful operatiou of said railway and telegraph line, and their
families, and such persons as may be authorized by law to reside in said nation: Pro-
vided, That only agents, operators, depot employés, and section men shall be exempt
by reason of such employment from payment of permits, as required of other non-

“cltizens of said nation.

B Sec. 7. No greater rates of fare or freight shall be charged in the Choctaw Nation,
by said railway company, thau the lowest rate anthorized by law in the States of
Arkansas aud Texas, or cither of them, for services or business of the same kind; and
said railway company agree to convey all passengers and to accept and transport all
freight that may be offered, and to bill any freight that may be offered for shipment
from points on said line in the Choctaw Nation to Chicage with the privilege of stop-
ping said freight at St. Louis, by the shipper, on the same terms as if the bills had
been made for St. Louis in the first instance.

S. Bx. 15 2
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4. Copy of application, dated October 18, 1881, by the president of the Saint Louis.
and San Francigco Railway Company, with further application by treasurer of said
company, dated October 20, 1881.

5, Copy of recommendation to the President, dated October 20, 1881, with Executive
indorsement of October 21,1881,

6. Instructions from Secretary, dated October 21, 1881.

7. Telegraphic instructions of October 24, 1881,

8. Telegraphic authority from D. K. Tripp and others, dated October 25, 1881, to
withdraw application of the Chicago, Texas and Mexican Central Railway Company.

9. Telegraphic instructions of November 5, 1881,

10. Certified copy of message of principal chief, dated October 27, 1881.

11. Certificates from house and senate journals, showing the appointment of com-
mittee.

12. Duplicate of report and bill as agreed upon by committee, November 2,1881.

13. Certified copy of bill as approved November 10, 1881, with letter of principal
chief transmitting the same.

14. Letter of principal chief, of November 10, 1881, inclosing certified copies of
papers relating to approval of bill.

DEPARTMENT OF THE INTERIOR,
Washington, December 1, 1881.
81 : I learn that you were present a portion of the time during which negotiations
were pending before the Choctaw council for right of way to Saint Louis and San Fran-
cisco Railway Company through the Choctaw Reservation.
Please send me at your earliest convenience the result of your observations bearing
upon the questions—
1. Whether the negotiations between the Indian council and the railroad people
were fairly and properly conducted ; :
* 2. Whether the action taken by the council meets the approbation of the Choc-
taws generally.
I desire an inimediate reply.
Very respectfully,
8. J. KIRKWOOD,
Secretary.
Indian Agent TrrTs,
Union Agency, Indian Terrilory.

UNITED STATES INDIAN SERVICE, UNION AGENCY,
Muscogee, Ind. Ter., December 6, 1881.

Sik: I have the honor to acknowledge the receipt of your letter of the 1st instant,
directing me to report—

1st. Whether the negotiations between the railroad people and the Indian couneil
were fairly and properly conducted ; and

2d. Whetler the action by the council meets the approbation of the Choctaws gener-
ally.

In reply 1 have to state that, at the request of Mr. Baxter, of the Iuterior Dopart-
ment, I was with him at the Choctaw council while the act granting right of way to
the Saint Louis and San Francisco Railroad Company was under consideration.

The quegtion of granting this right of way was before the council last year, and
entered into the election of members of the council and national officers, at the elec-
tion in August last—so that the Choctaw people were well posted as to what was
wanted.

As so much had been said about the methods used to obtain the consent of Indian
councils, I arranged things so that no improper means could be used either for or
against the act without my knowledge.

Mr. Baxter exhibited his instructions from the department, so that all should know
just what his business was ; and Isaw nothing in his conduct, or heard nothing in his
informations and opinions given to the Indians, in which he exceeded his instructions
in any manner. The council fully understood the position of the department.

a I am certainly of the opinion that the negotiations were fairly and properly con-
ucted. :

Referring to the second question, I believe that a majority of the Choctaw people
were in favor of granting the right of way before the council met, and that now those
who opposed, so far as I can learn, knowing the act has become a law of the nation,
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