University of Oklahoma College of Law

University of Oklahoma College of Law Digital Commons
American Indian and Alaskan Native Documents in the Congressional Serial Set: 1817-1899

1-22-1873

Report on Payment to the Choctaws

Follow this and additional works at: https://digitalcommons.law.ou.edu/indianserialset
Part of the Indian and Aboriginal Law Commons
Recommended Citation
S. Rep. No. 318, 42nd Cong., 3rd Sess. (1873)

This Senate Report is brought to you for free and open access by University of Oklahoma College of Law Digital Commons. It has been accepted for
inclusion in American Indian and Alaskan Native Documents in the Congressional Serial Set: 1817-1899 by an authorized administrator of University
of Oklahoma College of Law Digital Commons. For more information, please contact darinfox@ou.edu.

42D CONGRESS, }

SENATE.

3d Session.

f

HEPORT

t No.

318.

IN THE SENATE OF THE UNITED STATES.
J.\C\l ..\HY 22, 1873.-0rdered to be printed .

..\1r.

HARLAX,

from tile Committee on Indian Aff,tirs, submitted the fol
lowing
l~EPORT:

The Oommmittee on Irulian A.tfai?·s, hewing had under consideration the
letter of the Sem·eta1·y of the Treasury of January 6, 1873, in 'relation to
the payment of $250,000, in bonds of the United States, to the Choctaw
Indians, respectflJ;lly S'ltbmit the following report:

That the treat.Y of June 22, 1855, between the United States aiJd the
.said InJian tribe, contains tile following provisions, viz:
ARTICLE XI. Tile Government of the United States uot being prepared t~ assent to
the claim set np under the treaty of Sept.em ber 27, 1830, and so earnestly contended
for b.v the Choctaws as a rule of settlement, bnt jnstly appreciating the sacrifices,
faithful services, and general good conduct of the Choctaw people, and being desirous that their rights and elaims against the United States shall receive a just, fair,
and lib&al considera.t.iou, it is therefore stipulated that the following questions be
submitted for adjudication to the Senate of the United States:
"l<~irst. \Vhether the Choctaws are entltled to, or shall be allowed, the proceeds of
the sale of the land ceded by them to the United States by the treaty of September 27,
1830, deducting therefrom the costs of their survey and sale, and all just and proper
expenditures antl payments nnder the provisions of said treaty; and, if so, what price
per acre shall be allowed to the Choctaws for the lands remaiuing uusold, in order that
a final settlement with them may be promptly ejfected; or
"Second. \Vbether the Choctaws shall be allowed a gross sum in fnrther and fnll satisfaction of all their claims, national aud indivitlua.l, against the United States; and
if so, how mnch."
AHTICLE XII. ''In case the Senate shall a. ward to the Choctaws the net proceeds
llf the lauds ceded as aforesaid, tile same shall be received by til em in full satisfa.c.tion of all their claims against the United States, whether national or individual,
arising under any former treaty; and the Choctaws shaH thereupou become liable
and bound to pay all snch individual_ claims as may be adjudged by the proper authorities of the tribe to be equitable and just; the settlement and payment to be made
with the advice and untler the direction of the United States agent for the tribe; and
HO much of the fund awarded by the ~enate to the Choctaws as the proper authorities
thereof shall ascertain and determine to be necessary for the payment of the jnst liabilities ofthe tribe shall, on their requisition, be paid over to them by the United
Rtates. But shonltl the Senate allow a gross sum in fnrther and fnll satisfaction of
all their claims, whether na.tional or iudi\ridual, against the United States, tile same
:~hall be acceptPCl by the Choctaws, aucl they shall thereupon become liable for and
hound to pay a.ll the individual claims as aforesaid; it being expressly understood that
the adjutlication and decision of the Seuate rshall be final."

That in l1lusnance of this agreement between the two contracting parties, the Senate proceeded to the adjudication of the questions submitted, and referred. the subject to the Committee on Indian Affairs for examination. On the 15th day of February, 1859, the committee submitted
an elaborate report, and introduced the following resolutions, viz:
Whereas the eleventh article of the treaty of June 22, 1855, with the Choctaw and
('hickasa.w Indians, provides that the following questions be submitted for decision to
the Senate of the rnited States:
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' First, whether the Choctaws are entitled to or shall be allowed the proceedsofthesale of the lands ceded by them to the United States by the treaty of September 27,
1830, deducting therefrom the costs of their survey and sale, and all just and proper expenditures and payments under the provisions of said treaty, a.nd, if so, what price per
acre shall be allowed to the Choctaws for the lands remaining unsold, in order that a
.final settlement with them may be promptly effected; or
"Second, whether the Choctaws shall be allowed a gross sum, in further and full
satisfaction of all their claims, national and individual, against the United States; and,
if so, bow much."
Resolved, That the Choctaws be allowecl the proceeds of the sale of such lands as bad
1Jeen sold by the United States, on the
day of
, deducdng therefrom the cost
of survey and sale, and all proper expenditures and payments under said treaty, estimating all the reservations allowed and secured, or the scrip issued in lieu of reservations, at the rate of $1.25 per acre; and, further, that it is the judgment of the Senate
that the lands remaining unsohl after said period are worth nothing, after deducting
expenses of sale.
Resolved, That the Secretary of the Interior cause an account to be stated with the
Choctaws, showing what amount is due them according to the above-prescribed principles of settlement, and report the same to Congress.

(Senate committee's report, No. 374, 2d session, 33th Congress.)
That, on the 29th of .March following, the Senate considered these
resolutions, and, after amendment, they were adopted as follows:
Whereas the eleventh article of the treaty of Jnne 22, 1855, with the Choctaw and
Chickasaw Indians, provides that the following questions be submitted for uecision to
the Senate of the United States.
"1st. Whether the Choctaws a.r e entitled to or shall be allowed the proceeds of the
sale of the lands ceded by them to the United States by the treaty of September 27,
1830, deducting therefrom the costs of their survey and sale, and aU just and proper
expenditures and payments under the provisions of said treaty; and, if so, what price
per acre shall be allowed to the Choctaws for the lands remaining unsold, in order
that a final settlement with them may be promptly effected. Or, second, whether the
Choctaws shall be allowed a gross sum in jm·thm· and full satisfaction of all their
claims, national and individual, against the United States; and, if so, bow much."
Resolved, That the Choctaws be allowed the proceeds of the sale of such lands as
have been sold by the United States on tlie 1st day of January last, deducting therefrom the costs of their survey and sale, and all proper expenditures and payments under said treaty, excluding the reservations allowed and secured, and estimating the
scrip issued in .lieu of ret;erYations at the rate of one dollar and twenty-five cents per
acre; and, further, that they be also allowed twelve and a half cents per acre for the
ret>idue of said lands.
•
Resolved, That the Secretary of the Interior cause an account to he stated with the
Choctaws, showing what amount is due them according to the above-prescribed principles of settlement, and report the same to Congress.

(Senate Journal, 2d session, 35th Congress, page 403.)
That, in pursuance of this award, the Secretary of the Interior, as directed by the closing resolution, proceeded to state an account between
the United States and the Choctaw Indians, upon the principles decided
by the Senate in the :first resolution, and reported the same to the Senate, May 8, 1860. (Ex. Doc. No. 82, 1st sess., 36th Cong.)
That this authorized and official statement, made in pursuance of the
Senate award, shows a balance of $2,981,247.30 to be due said Indians.
But that the Commissioner of Indian Affairs (A. B. Greenwood) suggested, in his report accmnpanying the Secretary's communication to the
Senate, a doubt whetl1er certain moneys paid the Choctaws" by the
United States, for a lease of that part of their western lands lying west
of the 98th meridian, and moneys paid the Choctaws by the Chickasaws,
for the use of a part of said lands lying east of said meridian, amounting
to $1,130,000, should not be deducted from the foregoing sum, leaving
only $1,851,247.30 due the Uhoctaws. It will be found, however, that
the Committee on Indian Affairs examined this question, and made an
exhaustiYe report to the Senate, June 19, 1860, in which the committee
deny the equit.y and justice of this deduction. But after going over the
account as stated, and 1n:1ldng certain eorrrrtion~, whi<·h \\ere def'med
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proper, aJHl deducting the $GOO,OOO paid. by tlle Uuited State3 for tlle
.use of the leasr-rlland5, tlle ju:Stice of which the\' denierl, the committee
recommended the payment of $2,33~,560.85. (Senate Reports of Com.,
No. 283, first se:Ssion Tuirty-sixth Congress.)
'l'ha.t. in part payment of this award, Congress put the following item
iuto the Indian appropriation bill of l\farch 2, l~Ul, Yiz:
For payment to the Choctaw Nation or tribe of Io(lians, ou account of tlwir claim
nuder the elevent.h and twelfth articles of the treaty with said nation or tl'ibe, madd
the twenty-secoud of June, «;)ighteen hnnrlred and fifty-fhre, the sum of the huudre(l
thousand dollars; two hundred and tifLy thons~tnd dollars of which sum shall be paitl
in money, and fol' the resirlne, the Secretary of the Treasnry shall ccmse to be issued to
the proper authorities of the nation or tribe, on their requisition, uoncls of the United
States, authorizerl by law at tlw present session of Congress: Provided, Tha.t in the
future adjustment of the claim of the Choctaws, under the 1reaty aforesaid, the said
sum shall be charged against the said Indians. (Statutes at I ... <trge, vol. 12, p. 238.)

That, in pursuance of this act, the $250,000 in money was paid to tlw
Choctaws, but that the bonds were not delivered, on account of the
interruption of intercom'.~e with sai(l Indians, occasioned b.Y the war of
the rebellion.
That, after the close of tlle war, intercourse was restored, auu the
treaty of April 28, 1866, was agreed to bet,veen the United States an<l
said. Indians, which contains the following provision, viz:
ARTICLE X. The United States re-affirms all obligations arising out of treaty sti pnlation.
or acts of legislation with regard to the Choctaw and Chickasaw Nations, entered into
prior to the late rebellion, and in force at that time, not inconsistent herewith; and
further agrees to renew the payment of all annuities and other moneys accruing under
such treaty stipulations, :nHl acts of legislation, from and after the close of the fiscal
year ending on the 30th of Jtme. in the year (186o) eighteen hundred and sixty-six.
(Statutes at Large, vol. 14, p. 77 4.)

That said Indians applied for these bonds, claiming that they were
due under tlle before-mentioned act and said treaty.

That the Seeretary of the Treasury referred the question to the ~~t
torney-General for Lis opinion on the question of his authority to deliver
them.
That the Attorney-General wrote an opinion on the subject, dated
December 15, 1870, hereto appended, (marke<l. A,) in the closing paragraph of which be says :
Waiving all discussion of the desirableness, on grounds of expediency, of immediate
authority from Congress, and responding to yonr question accortling to my jndgment
of the law of the case, I am of the opinion that yon may lawfnlly issne the bonds to
the Choctaws.

That the Secretary of the Treasury communicated tllis decision of tlle
Attorney-General to' Congress for such act.ion as might be deemed proper,
iu a letter dated December 20, 1870.
That this letter, and said decision of the Attorney-General, were referred by the Senate to the Committee on In<l.ian Affairs, which, after
careful e.xafilination on the part of the late Senator Dads, and a full committee, on the 5th of January, 1871, made tbe following report, Yiz:
The Committee on Indian Affairs, to 1chich was ?·eferred the c01nmnnication oflhf Secretai'.IJ of
the 1'reasnry to Congress, transmitting a copy of the opinion of the Attorney-Oeneral of the
United States upon the claim of the Choctaw Nation of Indians fol' ~:2r>O,OOO of United
Stales bonds, hat•e had the same under considemtion, and 1·eport:

They have examined the opinion of the Attorney-General, and concur with him in ..
his reasonings and conclusions. There is a subsisting treaty between the United States
and the Choctaw Nation of Indians which entitles said nation to two hundrerl and
lifty thousand dollars of bonds of the United States of America, and which requires
thf\ President to make and deliver that amount of said bonds to said Indian nation.
This treaty is the supreme law of the land, and the President is charged with its execution (\8 a miuistrrial function. HP has fnU authority to execute that law by the
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making and delivery of those bonds, in compliance with the treaty, to the "!?roper authorities of the Choctaw Nation : Wherefore they report this resolution:
Resolved, That the President having full authority under existing law to issue anct
deliver to the Choctaw Nation of Indians two hundred and fifty thousand dollars of
United Sates bonds, no other legislation by Congress is necessary to that end. (Senate·
Committee Reports, third session Forty-first Congress.)

That on the same day this resolution was adopted by the Senate 1
and the Secretary was ordered to communicate a copy of the said report and resolution to the President of the United States. (Senate
Journa), third session Forty-first Congress, page 95.)
That the Secretary of the. Treasury having declined to deliver the
bonds, Congress put the following provision in the Indian app.r:opriation
bill of March 3, 1871:
For contingent expenses of trust-funds, heretofore and to be hereafter incurred,
three thousand dollart-:~; and the Secretary of the Treasury is hereby authorized to
issue to the Choctaw tribe of Indians, bonds of the United States to the amount of
two hundred and fifty thousand dollars as directed by the act of March 2, 1861, entitled "An act making appropriations for the cnrr~nt and contingent expenses of the
dian Department and for fulfilling treaty stipulations with various Indian tribes."

That after a delay of nearly two years to carry into effect this Jaw,
the Secretary of the Treasury l1as sent to Congress his letter of January 6, 1873, accompanied by a report from the Solicitor of the Treasury,
dated November 14, 1872, v.-hich was referred to this committee, and is
the subject of this report, assigning his reasons for non-compliance.
Your committee have carefully considered the reasons as stated, in
his letter and report of the Solicitor, and find them to be substantially
as follows, viz:
1st. That in the opinion of the Solicitor of the Treasury, in which the
Secretary partially concurs, the President and the Senate erred in
making the treaty of June 22, 1855, admitting that anything might be·
due the Cho~taws as claimed by them, and providing a tribunal for its
adjudication.
2<1. That the Senate erred in making· the award of .l\tiarch 29, 1859,
and in directing the Secretary of the Interior to state an aecount in
pursuance thereof.
3d. That the Senate Committee on Indian A.ffairs erred in recommending the payment of $2,332,560.85 in their report of June 19, 1860,
or any sum whatever, as due these Indians.
4th. That Congress erred in the enactment of the law of March 3,
1871, directing the delivery of $250,000 of bonds, not previously delivered under the act of March 2, 1861.
And as evidence in support of these conclusions produces a copy of an
act of the Choctaw legislature, dated November 6, 1852, which the Secretary thinks is conclusive that this Choctaw claim has not only been
paid, but is barrerl by a receipt in full given by the authorities of the
Choctaw Nation of Indians, and also a long list of paymentR made by
the United States to these Indians, and advantages conferred on them
by the Gmrernment under the treaty of 1830, which he seems to think
bars the equity and justice of any additional payments.
Your committee have carefnlly examined and weighed these considerations and find- •
• 1st. That the act of the Choctaw N::"ttion of NoYember G, 1852, which
is claimed to be a receipt in full, is dated several years prior to the
treaty of June 22, 1855, and could not be considered in law as barriQg
claims arising under said teeaty and subsequent acts of Congress. That
said" receipt in full," given in pursuance of a prior act of Uongress, requiring it as a condition-precedent to the pa.yment covered by said receipt
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(Statutes at Large, vol. 10, p. 19) might have been treated by the United
States as a final conclusion of the controversy over the ·Subject-matter.
But it was not so treated. By agreement of both parties this settlement was again opened under the stipulations of the treaty of June 22,.
1855. The right of the contractiug parties to re-open a question previously settled is too clear to need argument. That this question wasso re-opened is a fact that will not admit of dispute. Ar1d having been.
thus re-opened and re-adjudicated by the tribunal agreed on by the
parties, and an a\vard having been made by it of a large sum as still
due the Choctaws, and Congress having by two several acts directed
the payment, in part, of this award, it is, in the opinion of your committee, too late to plead a prior settlement in bar.
2d. Your committee also find that the "receipt in fnll" covered only
a comparatively small part of the subject-matter of the Choctaw claims.
submitted to the Senate for adjustment by the treat.y of June 22, 1855,
and that it was fully considered by the Secretary of the Interior and
ueducted from the total sum, which otherwise would have been found to
ue due the Choctaws in the Secretary's statement of account. The "receipt in full'' is for money paid the Choctaws in the redemption of scrip
issued to them under the t.r eaty of September 27, 1830, in lieu of lands
to which they were entitled and never received. The total amount of
scrip issued was divided into two equal parts. One-half was delivered
to the Indians. The other half was held by the Government as a trust
fund, on which interest was paid by the Government to said Indians at
the rate of 5 per cent. per annum. The half thus held in trust, with
accrued interest, amounted to $872,000, and is the sum covered by said
receipt of November 6, 1852. But it will be seen, on examination of
the account as stated by the Secretar.v of the Interior, that the Indians
are charged with the Talue of this trust-fund scrip, and also with the
value of the other scrip previously delivered to the Choctaws at $1.25
per acre, both together amounting to $1,7 49,900.
Your committee also find many matters mentioned in Solicitor Banfi.eld's report as benefits conferred on said Indians, uncler the treaty of
1830, erroneously statetl; and, on a careful comparison of said Solicitor's report, so far as a comparison is possible, with the account
stated by the Secretary of the Interior, that each and all the items correctly stated by the Solicitor are charged against the Indians iu the said
statement of account by the Secretary of the Interior .
. From a careful examination of the whole su'Qject, your committee
entertains no doubt that the "'hole su'Qject was fully understood by the
Committee of Indian Affairs '"hen, on June 19, 1860, they recommended
the payment of $2,332,560.85, and by Congress, when, by the act of
:Jiarch 2, 18Gl, they directed the payment of $500,000 on account, in
pnr~uauce of the Senate award. Aud this committee find nothing in
the history of the case to justify the conclusion that the Secreb:l.l')T .of
the Interior, in his statement of account, or the committee of that date,
in their recommendation, or Congress, in ordering a payment on account,
eommitted any substantial error against the interests of the United
~3tates; but are of the opinion that if the case were re-opened and adjudicated as an original question by any impartial umpire, a much
larger sum woulcl be found due said Indians, \vhieh they wonlcl un(loubtedly l'<'COYer were they in a condition to compel justiee.
This conclusion will be clearly established by a. reference to a few facts
bearing on the alleged grievances of the Choctaw Indians.
Their grievances, which the 1Jnitecl States agreed to redress, under·
the IH'OYisions of the treaty of 185.5, were threefold:
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1st. That the treaty of 1830 was not made by them of their own
nnrestrained will and choice.
This allegation should be admitted, as it is admitted in the preamble
to the treaty itself, which is in these words, viz:
Whereas the general assembly of the State of Mississippi bas extended the laws of
State to pel'sons and property within the chartered limits of the same, and the
Presi(le11t of tbe United States bas said that be c:mnot protect the Choctaw· people
from the operation of these laws: Now, therefore, that the Choctaws may live under
their own laws in peace with the United States and the State of Mississippi, they have
tletermined to sell their lands east of the :Mississippi, and have accordingly agreed to
the fo1lowing aTticles of trcaty.-(Statutes at Large, vol. 7, p. 333.)
~nid

It is therefore clear that they consented to this treaty, and consequent
remoYal, to ayoid their subjugation and extinction as an independent
people. The history of the transaction also proves that they utterly
refuse<l to sign the treaty until brought to do so by threats and intimidation. Consequently, by the most ohdous principles oflaw and justice,
they 'Yere not morally bound by its provisions.
.
2d. They complained that the terms of the treaty did not award them
adequate comdderation for the Yalue of the land, the losses of property,
and the personal sacrifices and hardships required by the removal to
the western country, had these several provisions been fairly carried
into effect.
This will be abundantly proved by an examinaJion of the treaty itself. The chief amount of money promised as a consideration for these
lands, amounting to 10,432,139t'090 acres, under the treaty of 1830, was an
annuity of $20,000 per year for twenty years. The other considerations
of pecuniary value requiring payments of money were chiefly for losses
of property, expenses of removal and snbsistence at their new homes,
which they would not have incurred had they remained on their eastern
lands.
And, contrary to the general impressJon, the Uhoctaws did not receive
any western lands under the provisions of this treaty of 1830. Ten
years before, under the treaty of October 13, 1820, they ceded to the
United States 4,150,000 acres of land in Mississippj, covering more than
half the river-front, and took in part payment their western lands, being a large tract embracing a considerable district falling in the western
part o_f Arkansas, and extending westward to the western boundary of
the United States. And, on the other hand, the Choctaws, in the treaty
of 1830, cede to the United States all that part of their western lands lying
in Arkansas, and west of the one hundredth meridian. The only lands they
were promised under the provisions of the treaty of 1830 were homesteads of 640 acres to each head of a family; 3:30 acres to each child
over ten years of age; and 160 to each child under ten years, of such
Choctaws as might consent, within six: months, to remain in Mississippi
and become citizens of the United States, to be selected in the tract ceded
by this treatJT; which provision it was expected would not include a
considerable number. lienee it will be seen that about all the mone.r
consideration uromiscd these Indians as a consideration for the value of
this vast tracf of over 10,000,000 acres of the best cotton and sugar lands
in the State of 1\fississippi, was the annuity of $20,000 a year for twenty
years; probably not equal to the value of that part of their western
lands ceded to the United States by the Choctaws under this treaty,
which lands they acquired in exchange for l\Iississippi lands in 1820;
and your committee conclude that to insist that the Indians were promised adequate compensation for their ·Mississippi lands would be the
most naked mockery.
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3. The Choctaws insist that the provisions of this treaty of 1830,
although providing such adequate compensation for lands, losses, and
suffering, were not carried into effect in good faith by the United States,
according to their plain intendment.
That t.hey had abundant grounds for this complaint, your committee
find ample proof in the history of these transactions.
They were not furnished with an adequate opportunity within the
stipulated period of six months to register their desire to become citi1'-ens of tbe United States and select their homesteads; to remove theirstock, of wllich tbey owned immense herds, to the western country, or topro\e the value of that necessarily lost on account of a forced remoyal;.
or the value of improvements abandon dell; or adequate means of transportation of their families and household effects; or proper subsistence
on the journey and after their arrival; nor a fair equivalent for the headrights to which many were entitled, which they were forced to abandon.
Your committee are therefore of opinion that the payment of the
net proceeds of the sales of their reserYe in Mississippi, under the circumstances, as awardetl by the Senate, deducting therefrom all payments actually made to them under tbe provisions of the treaty of 1830,
being chiefly expenses incurred on account of removal, would be far below what justice required.
The total net proceeds of their lands, deducting therefrom all payments made under the provisions of the treaty of 1830, \vere, as we have
seen, $2,981,247.30; as corrected by the committee in their report of June
19, 1860, it was reduced to $2,932,560.85.
To charge these Indians with, and to deduct from said amount, the
further sum of $600,000, paid the Choctaws under this treaty for the
lease of lands in the western country for the use of other Indians,
would be dearly unjust; for, as before stated, these western lands
were acquired by the Choctaws in part payment for lands ceded to the
United States in the treaty or 1820, and were the property of the Choctaws ten years before the treaty of 1830 was made.
But as the Committee of the Senate on Indian Affairs state in their
report of June 19, 1860, that the Choctaws expressed a willingness to
atlmit this charge and to accept the residue, being $2,332,560.85 in
stocks of the United States, your committee are of opinion that this.
sum should be paid them with accrued interest from the date of said
award, deducting therefrom $250,000, paid to them in money, as directed
by the act of :March 2, 1861; and, therefore, find no sufficient reason
for further delay in ·carrying into effect that provision of the aforenamed act, and the act of March 3, 1871, by the delivery of the bonds
therein described with accrued interest from the date of the act of
March 2, 1861.
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EXHIBIT A.
DEPARTMENT OF Jl:t;TICE 1 December 15, 1870.
Sm: In answering the question propounded in your letter of the 29th of September,
1870, it is necessary that I should consider a series of treaties and statutes.
In the treaty of June 22, 1855, with the Choctaw and Chickasaw Indians, (11 United
States Stat., p. 611,) it was provided that certain claims of the Choctaws against the
United States set up under a prior treaty should be submitted for adjudication to the
Senate of the United States. The Senate does not appear to have ever adjudicated the
-claim by any separate action; but in the Indian appropriat,ion act of March 2, 1861, it
was provided that there shonld be paid "to the Choctaw Nation or tribe of Indians, on
account of their claim under the eleventh and twelfth articles of the treaty with said
nation or tribe made the 22d of June, 1855, the sum of $500,0UO; $250,000 of which sum
shall be paid in money; and for the residue, the Secretary of the Treasury shall cause
to be i!'sued to the proper authorities of the nation or tribe, on their reqmsition, bonds
of the Uuited States, authorized b;> law at the present session of Congress; provided
that in the fnture adjustment of the claim of the Choctaws, under the treat.Y aforesaid,
the said sum shall be charged. against the said Indians." (12 Uniteu States Stat.,
p. 23tl.)
In the Indian appropriation hill of Jnly 5, 1862, (12 United States Stat .. p. 528,) it was
1)rovided "that all appropriations heretofore or hcreaJter made to earry into effect
treaty stipulations, or otherwise, in behalf of an.\7 tribe or tril>es of Indians, all or any
portion of whom shall he in a state of aetnal hostility to the Government of the United
States, including the Cherokees, Creeks, Choctaws, Chickasaws, Seminoles, \Vichitas,
and other affiliated tribes, may and shall be suspended ancl postponed \Yholly or in part
~t and during the discretion and pleasure of the President," and the President was further authorized to expend any unexpended part of previous appropriations for the
benefit of said tribes, for the relief of such inuivitlual memuerto of the tribes as hau heeu
llriven from their homes and reduced to want, on account of their frieuch;hip to the
-Government.
In the Indian appropriation act of 1\In,rch :.3, 1865, (1~ United States Sta.t., p. 562,)
the Secretary of the Treasury is authorized and directect, in lieu of the bonds for the
-snm of $250,000 appropriated for the use of the Choctaws in the act of March 2, 1861,
"to pay to the Secretary of the Interior$250,000 for the relief and support of individual
members of the Cherokee, Creek, Choctaw, Chickas:1w, Seminole, \Vichita, and other
affiliatecl tribes of Indians who have been driven from their homes and reduced to want
on account of their friendship to the Government."
On the 28th of April, 1866, a treaty was made with the Choctaw and Chickasaw Indians, (14 United States Stat., p. 769,) the tenth article of which is in the following
words: "The United States re-affirms all obligations arising out of treaty stipulations,
or acts of legislation, with regard to the Choctaw ancl Chickasaw Nat,ions, entered into
priortothelaterebellion and in force at that time, not inconsistent herewith; and further
agrees to renew the payment of all annuities and other mont•ys accrniug under such treaty
stipnlations and acts of legislation from and after the close of the fiscal year ending
on the :10th of June, in the year 1866." The forty-fifth article is in theRe words: "All
the rights, privileges, and immunities heretofore possesserl by said nati~ms, or individuals thereof, or to which they were entitled unrler the treaties and legislatiou heretofore made and had in connection with them, shall be, and are hereby declared to be,
in full force, so far as they are consistent with the provisions of this treaty."
The Choctaw Indians lmve made requisition on the Secretary of the Treasury for
l>onds of the United States to the amount of $250,000 nnc1er the act of March 2, 1861;
and the question upon which yotl desire m~' opinion is, whether such bouds may lawfully be issued to them.
·without considering the effect of other legislation on the subject, I am of the opinion
that the act of March 3, 1865, withdrew from the Secretary of the Treasury the authority, vested in him by the act of 1861, to issue the bonds; and unless that authority
is revived in the treaty of July, 1866, it does not now· exist. But I am further of opinion that tmch authority is revived by that treaty, if a treaty can have such effect.
By the treaty the UniteLl States re-affirms all obligations ariRing ot:t.t of treats· s~ipu
lations or acts of legislation with regard to the Choctaw and Chickasaw Nations, eutered into prior to the late rebellion and in force at that t.ime. In every reasonable
sense of the word obligations as used in that treaty, the provision in the act of 1861,
for issuing the bonds, was an obligation. Liberal rules of construction are adopted in
reference to Indian treaties, (5 Wall., p. 760.) It was an ouligation which grew out of
.a treaty btipulation and an act of legislation in part execution of a treaty stipulat,ion.
It was entered into prior to the late rel>ellion. It was in force when the rebellion
began. Thus it answers every part of the description in the treaty.
The sections of the treaty auove quoted, together with others of its provisions, place
tht>se Indians, as to all dues from the Goverument, just as they stood at the outureak
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of the rebellion, in April, 1861. To re-affirm ouligations arising out of a repealed act of
legit;lation must siguif:Y the restriction of the parties to the positions iu which they
stood when the act of legislation was in force.
The serious question, however, does not relate to the meaning, but to the authority
of the treaty of 1866. The statute of March 3, 1865, repeals the direction of the Secretary of the Treasury in the act of March 2, 1861. The treaty undertakes to revive
that direction. Is snch an act within its competency~
By the sixth article of the Constitntion, treaties as well as statutes are the laws of
the land. There is nothing in t.he Constitution which assigns different ranks to treaties
and to statntPs. The Constitution itself is of higher rank than either by the very
structure of the Government. A statute not inconsistent with it, and a treaty not inconsistent with it, relating to Anbjects within the scope of the treaty-making power,
seem to stand upon the same leYel, and to be of equal validity; and, as in the case of
all laws emanating from au equal authority, the earlier in date yields to the later.
In 1791, Mr. Madison wrote as follows: "Treaties, as I understand the ConstitntioiL,
are made supreme over the constitutions and laws of the particular States, and, like a
subsequent law of the United States, over pre-existing laws of the United States; provided, however, that the treaty be within tho prerogative of making treaties, which
uo doubt has certaiulimi~s." CWritings of Madison, vol. i, p. 524.)
In the United States vs. Th{) Schooner Peggy, (1 Crauch, p. 37,) tile Supreme Court of
the United States, in an opinion delivered by Chief Justice Marshall, held, in effect,
that a treaty changed the pre-existing ht,Y, " and is as much to be regarded by the
court as an act of Congres~."
In Foster and E1am V8. Neilson, (2 Peters, p. 25:~,) the Supreme Court says: "Our
Constitution declares a treaty to be a law of the land. It is, consequently, to be regarded in courts of justice as equivalent to au act of the legislature, whenever it operates of itself without the aid of any legislative provision;" and, in applying this
principle to the case before them, say that if the treaty then under consideration bad
.acted directly upon the subject, it" would have repealetl those acts of Congress which
were repugnant to it."
_
In Taylor '1'8. Morton, (2 Curtis, C. C. R., p. 454,) it was held that Congress may
repcal.a treaty so far as it is a municipal law, provided its subject-matter is within
the legislative power of Con~ress.
The just correlative of this proposition would seem to be that the treaty-making
pnwer may repeal a statute, provided its subject-matter is within the province of the
treaty-making power.
Attorney-General Cushing, in 1854, after a full examination of the subject, came to
the conclusion that a treaty, assuming it to be made conformably to the Constitution,
has the effect of repealing all pre-existing Federal law in conflict with it. (Opinions,
vol. vi, p. 291.)
.
Hamilton says: "The treaty power hindiu~ the will of the nation must, within its
constitutional limits, be paramount to the legislat.ive power which is that will; or at
least, the last law being a treaty, must repeal an antecedent contrary law.'' (\Yorks of
Hamilton, vol. vi, p. 95.)
Again: It is a question among some theoretical writers, whether a treaty can repeal
pre-existing law8.
This question must always be answered by the particular form of government of
each nation. •In our Constitution, which gives, ipso facto, the force of law to treaties,
making them equal to the acts of Congress, the supreme law of the land, a treaty must
necessarily repeal an antecedent law contrary to it, according to the legal maxim that
"leges posteriore8 priorcs contl'arias abrogant." (Ibid., vol. vii, p. 512.)
An engagement to pay money is certainly within the province of the t.reaty-making
power, and I cannot perceive that such an engagement is carried be):ond that province
by the circumstance that it provides for issuing through the agency of a particular
officer an obligation to pay money at a particnlar time ; for such, in effect, is a bond.
Can tlJe Secretary of the Treasury issue the bonds without a new direction from
Congress f In other words, is tho treaty a law for him, or can he know no laws except
such as are passed hy Congress 1
'fbe Secretary is an ofii.cer of the executive department of the Government. It is
establif'lhecl by a long course of authoritatiYe opinion and conforming practices that,
in man~r cases, the Executive of the United States can execute the stipulations of a
treaty without provision by act of Congress. In some instances this bas been done as
a general executive <lnty·, wheu t;he treat}r itself pointed ont no particular mode of
execution. Tllis was the course taken in the case of Thomas Nash, otherwise calle(l
.Jonathan Robbins, wlto was deliYered up by the di1·ection of President Adams to the
Brith;h authorities, in execution of the treaty with Great Britain of 1794. Au attempt
to bring the censure of Congress npon the President for this act was encountered b,r
an argument from Chief Justice Marshall, then a Representative from Yirgiuia, which
exclusively established the power. In other cases the President has actetl when the
mode of action was pointed ont iu the treaty.
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In the treat.y of ·washington of 1842 there was a provision for extradition of criminals.
Prior to any legislation for carrying out this provision of the treaty, it was executed by
officers of the United States. In 1845, ,James Buchanan, Secretary of State, issued a
warrant for the arrest of certain persons, subjects of Great Britain, who were charged
with a crime committed nuder British jurisdiction and against British laws, and it was
tlecided by Mr. Justice Woodbury, upon the return to a writ of habeas corp!ts, that the
warrant and the arrest were legal. ( 1 Woodbury & Minot's Rep., p. 66.) The learned justice remarks: "It is here only on the ground that the act to be done is chiefly ministerial, and the details full in the treaty, that no act of Congress seems to me necessary/'
(Ibid., p. 74.)
Attorney-General Nelson, in discussing this treaty, remarks: "It has been made
under the authority of the United States, and is the supreme law of the land. It has
prescribed by its own terms the manner, mode, and authority in and by which it shall
be executed. It bas left nothing to be supplied by legislative authority, but has indicated means suitable and efficient for the accomplishment of its object. It needs no
sanctions other or different than those inherent in its own stipulations, and requires
no aiel from Congress. Surely it cannot be necessary to invoke the legislative authority to give it validity by its re-enactment." ( 4 Opinions, p. 209.) This language may
be :fitly applied to the treaty with the Choctaws.
I am aware of tlJe distinction which has been taken between such treaties as do and
such as do not import a contract, and of the current notion that, in the former case,
Congress must act before the treat.y can be executed. But the practice of the Government in extradition treaties and in other sorts of international covenants has been at
variance with this notion.
If the Executive may constitutionally execute a treaty for delivering persons to a
foreign jurisdiction, it may well feel authorized by the Constitution to execute a treaty
that stipulates for the less important matter of issuing bonds.
According to Article I, section 9, of the Constitution, as construed by the practice
of the Government, an act of Congress is necessary to appropriate money to pay the
public debt, however created. The change of the forn1 of the debt, from a general
stipulation in the treaty to bonds with particular provisions, does not take away that
necessity. The time for the exercise of whatever power Congress has over the subject
will come when provision for the payment of the bonds is to be made.
Waiving all discussion of the desirableness, on grounds of expediency, of imme<liate authority from Congress, and responding to your question according to my judgment of the law of the case, I am of opinion that yon may lawfully issue the bonds to
the Choctaws.
Very respectfully, your obedient servant,
A. T. AKERMAN,
Attorney-GenPral.
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