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OKLAHOMA LAW REVIEW

Energy: Encouraging the Use of Solar Energy-A Needs
Assessment for Oklahoma

Introduction

The United States faces an unpredictable energy future and is dependent
on oil and gas, nonrenewable fuels, for 90% of its energy supply.' The high
price of meeting the country's demand for oil and gas is affecting the economy
by aggravating inflation, shutting down industries, increasing unemployment,
and slowing economic growth.2 At current rates, energy consumption in the
United States doubles every seventeen years.3 Estimates of the amounts of
oil and gas reserves vary greatly. Many energy analysts contend that, despite
the search for new deposits, dwindling reserves can only be slowed, not halted.'
If present trends continue, one energy scholar predicts that by 1985, '86, or
'87, an energy crisis far worse than that of the early seventies will occur,
causing prices to double or triple within a short time and drastically reducing
the standard of living of every American citizen.'

Since the oil embargo of 1973, the response of every administration has
been to advocate expansion of domestic oil production, deregulation of oil
and gas prices, and substitution of coal and nuclear power as energy sources.6

The deregulation of prices, although permitting a more accurate reflection
of actual costs, places heavy burdens on persons with low-in~omes who devote
a significantly higher proportion of their annual earnings to energy expen-
ditures than do the more affluent. Nuclear power, once heralded as the cheapest
and most readily available energy source, has lost public support because of
health and safety difficulties. 7 Coal, the one fossil fuel with immense reserves
not in immediate danger of exhaustion, creates massive environmental and
health problems, jeopardizing its utility as a future resource.

Our economic system cannot indefinitely withstand the inflationary pressures
of the current nonrenewable energy strategy. The logical way to break this
escalating cycle is to place our energy dependence upon renewable energy

1. ENERGY STRATEGIES: TOWARD A SOLAR FUTURE, A REPORT OF THE UNION OF CONCERNED

SCIENTISTS 5 (H. Kendall & S. Nadis eds. 1980) [hereinafter cited as ENERGY STRATEGIES].
2. The cost of imported oil, which provides 50% of the energy the United States consumes,

was $3 billion in 1970. In 1980, even though the volume of imports dropped, the cost of im-
ported oil was $80 billion, amounting to a quarter of a billion dollars for imported oil every
day. Energy: Facing Up to the Problem, Gelling Down to Solutions, NATIONAL GEOGRAPMC,
Feb. 1981, at 16 [hereinafter cited as Facing Up].

3. ENERGY STRATEGIES, supra note 1, at 3.
4. Facing Up, supra note 2, at 17.
5. Yergin, The Real Meaning of the Energy Crunch, NEW YoRK Tnais MAGAZINE, June

4, 1978, at 32. (Yergin is a member of the Energy Research Project at Harvard Business School.)
6. ENERGY CONSERVATION AND PUBLIC POLICY 8-9, 195 (J. Sawhill ed. 1979) [hereinafter

cited as ENERGY CONSERVATION].

7. Recent public opinion surveys conducted by Washington State University's Social Research
Center led university researchers to conclude that nuclear power now ranks last among people's
preferences for energy resources. 10 ENERGY USER's REPORT 15, Jan. 7, 1982.
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NOTES

sources, such as sunlight, wind, plants, and water. Solar renewable energy
resources have fewer and less serious environmental impacts than conventional
energy sources. Sunlight is a high-quality energy source. On an annual basis,
44,000 quads of sunlight fall on the United States.$ Total energy use in the
nation is less than 80 quads a year Sunlight can be readily converted into
other forms of energy, depending on the application.'0 Unlike nonrenewable
fuels, solar renewable resources are nondepletable, stable in availability and
cost, and virtually free of adverse environmental effects. Solar energy covers
a diverse set of renewable energy technologies, some new and some very old.

The Department of Energy has divided solar energy sources into three major
groups:

(1) Thermal applications, including heating and cooling of buildings and
heating for agricultural and industrial processes;

(2) Fuels from biomass and plant matter, including wood and waste;
(3) Solar electric, solar thermal electric, photovoltaic or solar cells, wind

(using windmills), ocean thermal electric, and hydropower from hydroelectric
dams." Other possible solar technologies are in early stages of development,
but in many cases, no major technological advances are needed for
commercialization.'2

Solar technologies capable of providing low-temperature heat for building
water heating, and agricultural and industrial applications are already well
developed.'3 Residential solar heating, cooling, and water-heating systems are
currently cost-competitive with electric energy in some areas of the country."
Passive solar systems, probably the most efficient and cost-effective way to
heat and cool, often provide 80% or more of a new building's space-
conditioning requirements." Since heating accounts for about 58% of the
country's energy demand, solar heating systems are capable of meeting perhaps
half of our energy needs.'6

A solar-powered nation would create a stable and self-sustaining economy.
One group of American scientists concluded that rapid development of solar

8. ENERGY STRATEGIES, supra note 1, at 19. A quad is equivalent to one quadrillion BTUs.
A BTU (British Thermal Unit) is the amount of energy needed to raise the temperature of one
pound of water by one degree Fahrenheit. V. HUNT, ENERGY DICTIONARY 354, 60 (1979).

9. ENERGY STRATEGIES, supra note 1, at 19.
10. Id.
11. ENERGY FUTURE, REPORT OF THE ENERGY PROJECT AT THE HARVARD BUSINESS SCHOOL

184 (R. Stobaugh & D. Yergin eds. 1979) [hereinafter cited as ENERGY FUTURE].
12. ENERGY STRATEGIES, supra note 1, at 20.
13. ENERGY IN TRANSITION, 1985-2010, FINAL REPORT OF THE COMMITTEE ON NUCLEAR AND

ALTERNATIVE ENERGY SYSrrMS, THE NATIONAL RESEARCH CoUNCIL 39 (1979) [hereinafter cited
as ENERGY IN TRANSrTON].

14. Morrow, Jr., Solar Energy: Its Time Is Near, reprinted in PERSPECTIVES ON ENERGY.
ISSUES, IDEAS, AND ENVIRONMENTAL DILEMs 345 (L. Ruedisili & M. Firebaugh eds. 1975).

15. ENERGY CONSERVATION, supra note 6, at 197. In active systems, fans or pumps move
solar-heated air or liquid from collectors to storage areas, where heat is withdrawn as needed.
Passive systems collect energy where sunlight strikes the building's wall and floors.

16. Id.
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OKLAHOMA LAW REVIEW

technologies and a competitive market for solar systems is presently attainable,
and that a transition to a wholly solar-oriented economy could be completed
by the year 2050.7 Their prediction is that solar energy could provide from
15 to 33% of total primary energy use by the year 2000, depending upon
present commitment to integration and development of solar technologies.8

The federal government's Council on.Environmental Quality has estimated
that a combination of renewable resources could contribute 25% of the nation's
energy budget by the year 2000.'9 Solar energy has broad public support,
evidenced by recent surveys indicating that 94% of the public favors aggressive
development of renewable energy resources."0 If public support continues, the
barriers to widespread use of solar technologies can be surmounted with com-
prehensive policies. The energy plans of Presidents Nixon, Ford, and Carter
envisioned solar-based fuels as a long-term solution to the nation's energy
problem, but low priority was given to research and development funding
of solar energy. The Reagan administration has been even less willing to pro-
mote a transition to solar energy, focusing instead on coal and nuclear power.2

To compensate for the lack of federal commitment toward solar energy,
many state governments have initiated energy programs favoring the develop-
ment of solar energy. The states that have begun comprehensive planning for
their energy future reflect a serious concern for the economic stability of their
citizens and for the health of the environment. Encouraging the use of solar
energy'depends on the resolution of some important issues: breaking through
the economic and institutional impediments to increased use of solar energy
and solving the legal issue of a right to sunlight. This note will focus on these
issues and on the promotion of solar renewable energy in other states, with
a view to what Oklahoma can do to increase its chances of a successful transi-
tion to energy independence through solar energy.

Economic and Institutional Barriers to Solar Energy

Technology itself is not a barrier to solar energy commercialization. En-
couraging the market for solar energy products means convincing consumers
that solar energy is a worthwhile investment. The economic benefits of a solar
investment are not evident to the consumer.22 The initial costs of solar devices,
the cost of borrowing money, and the lack of information about return on

17. ENmRY STRATEmIS, supra note 1, at 21.
18. Id.
19. Id.
20. ENERGY CONSERVATION, supra note 6, at 205.
21. President Carter had requested $684 million for solar and other renewable energy sources

for fiscal 1982. For fiscal 1983, President Reagan proposed $83 million for solar and renewable
energy, with $72 million earmarked for solar energy. Administration officials placed on the private
sector the responsibility of developing and introducing new solar technologies. At the same time,
though, President Reagan budgeted $1.106 billion for nuclear fission programs and $444 million
for nuclear fusion. CoNG. Q., Feb. 13, 1982, at 262.

22. The payback is now estimated to be 12 years, with a net (after tax) income rate of return
of 8% for those in the 33- to -50% tax bracket. ENERGY CONSERVATION, supra note 6, at 202-03.

[Vol. 36

Published by University of Oklahoma College of Law Digital Commons, 1983



NOTES

a solar investment are major economic barriers. Consumers want fast invest-
ment returns and recoupment of installation costs for energy-saving equip-
ment. The consumer who knows how to determine the life-cycle cost of a
solar energy system, including estimated fuel costs, and who is not deterred
by the high initial cost, will be more likely to purchase a solar energy system.23

A 1976 survey determined that solar heating is indeed attractive to consumers,
but they are poorly informed about how such systems work or are installed,
and that consumers expect a short two- to five-year payback because they
are unable to calculate the return on their investment."' The economic com-
petitiveness of solar technologies could be improved by simple educational
programs to familiarize the public with the method of determining life-cycle
cost and return.

Even though the purchase of a solar energy system may be economically
justified by its life-cycle cost and return, consumers are deterred by the high
initial cost and the cost of financing a solar energy system. Tax credits have
helped to undercut these economic barriers, but additional financial incentives
may be necessary to make a solar energy purchase more attractive. Low-interest
or interest-free loans, backed by secure financial institutions, could provide
further market stimuli for the solar product.

Institutional barriers reflect the resistance of consumers to convert to solar
energy as an alternative to conventional energy. Regulations concerning land
use, building and structure restrictions, and energy products themselves need
revision and expansion to encourage the use of solar energy. Developers, ar-
chitects, and planners provided with appropriate guidelines can begin con-
sidering solar energy as a feasible, accepted energy source. Zoning laws im-
pede solar energy purchases by restricting the height and the type of heating
and cooling units landowners can place on their property. Building codes
discourage solar installations in the same manner. The lack of uniform equip-
ment and training standards results in a lack of consumer trust and acceptance
in the relatively new solar industry. Although manufacturers may be unable
at this early point to offer long-standing warranties on their solar systems,
testing and certification requirements could further instill consumer confidence.

Economic and institutional barriers to solar energy can be overcome by
directing policies and regulatory measures toward a goal of rapid commer-
cialization of well-developed solar technologies. However, the most impor-
tant barrier to solar energy is, the legal barrier. Product standards and tax
credits will not influence consumers to give up conventional energy sources
and rely on solar renewable energy unless there is genuine assurance of con-
tinuing access to the power source, the sun.

23. ENERGY fr TRANSION, supra note 13, at 353. Life-cycle cost is "the accumulation of
all funds spent for the purchase, installation, operation, and maintenance of an energy system
over its useful life. The accumulation generally includes a discounting of future costs to reflect
the relative value of money over time." V. HuNT, ENERGY DICTiONARY 259 (1979).

24. ENERGY FutRrE, supra note 11, at 191-92.
25. See Hurst, Financing the Transition to Solar, reprinted in LEGAL AsPEcTS oF SoLAR ENERGY

93 (J. Minan & W. Lawrence eds. 1981).
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OKLAHOMA LAW REVIEW

Solar Access: Where Does It Fit?

Common Law Confusion

The maxim, Cujus est solum ejus est usque ad coelum et ad inferos, mean-
ing essentially "The owner of the soil owns also to the sky and to the depths,"
was followed in legal systems as early as the thirteenth century.26 The owner
of the surface was deemed to own all matter within his property lines, extend-
ing down to the center of the earth and up to the heavens. This doctrine
of absolute ownership remained a part of English common law for several
centuries."

Eventually, English common law recognized the right of a property owner
to receive air and light over his property.2 ' Under the English "Doctrine of
Ancient Lights," a landowner acquired, by uninterrupted use for many years,
a negative easement, or right by prescription, over adjoining land for the
unobstructed passage of light and air. 9 However, this doctrine did not sur-
vive in the United States.

In the United States, it is well established that a landowner is free to build
on his land as he wishes, in the absence of an agreement to the contrary,
even though adjacent landowners may be deprived of light, air, or view."0

There is no natural right to light passage. The landmark case that guides our
common law doctrine was a 1959 Florida dispute between two competing
hotels.2 ' Plaintiff hotel alleged that the adjacent hotel, constructed so that
it blocked sunlight to plaintiff hotel's swimming pool, maliciously interfered
with implied easements of light and air enjoyed by the plaintiff for more than
twenty years. The court held there was no right to the free flow of light and
air across neighboring property,32 thus repudiating the English "Doctrine of
Ancient Lights."

Common law doctrine, which is followed by the majority of United States
courts, presents a particular problem for solar energy users. The sun's rays
strike solar collectors in the United States at an average angle of 350 (plus

26. IA G. THOMPSON, COMMENTARIES ON THE MODERN LAW OF REAL PROPERTY § 235 (1980)
[hereinafter cited as THOMPSON, REAL PROPERTY].

27. The maxim was cited in Bury v. Pope, 78 Eng. Rep. 375 (1586), for the principle that
a landowner can build anywhere he pleases on his own property, even where the building obstructs
light into an adjacent dwelling.

28. 3 POWELL ON REu PROPERTY 414(8) (1981) [hereinafter cited as POWELL].
29. Id. To sustain an actionable interference with this right, the deprivation has to be substantial

enough to render the occupation of the house uncomfortable according to "ordinary notions
of mankind."

30. THOMPSON, REAL PROPERTY, supra note 26, at § 238.
31. Fontainebleau Hotel Corp. v. Forty-Five Twenty-Five, Inc., 114 So. 2d 357 (Fla. Dist.

Ct. App. 1959).
32. Id. at 359. The appellate court reversed the trial court's grant of a preliminary injunction

and declared that the proposition that "no one has a right to use his property to the injury
of another" means only that one must not use his own property so as to injure the lawful rights
of another. The court found that there is no lawful right to the free flow of light and air across
a neighbor's property in the United States.
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or minus 200, depending on location).3 In most instances, light must pass
ihrough the airspace above adjacent property before it can be collected by
a solar system.3" Without an enforceable right to the flow of sunlight, a prop-
erty owner cannot be assured of continued use of a solar energy system.

A right to light may be established by an express easement, or grant, by
words of reservation in a grant, by restrictive covenant, or by agreement."
There is little chance of recognition of an implied easement for light under
existing common law, even where the necessity for light was known to both
parties at the time of a conveyance.36 Establishing solar access through the
use of express easements, granting clauses, or agreements pose serious prob-
lems for the solar energy user. Such devices are voluntary, expensive, and
often enforceable only through litigation. Restrictive covenants will probably
be confined to new, small, progressive developments and would create the
same difficulty of enforcement as do private agreements and easements.3 7

Airspace, a comparable resource, is just as usable as sunlight, yet the law
deals with it differently. Current airspace regulations limit a landowner's right
to airspace above his property to that space that is actually occupied by the
owner, that which is needed to ensure the enjoyment of the space already
occupied, and that space which may be occupied or enjoyed by the owner
in the future.3 By identifying airspace as property that can be owned separately
from the land, property owners are given the right to convey, subdivide, lease,
or grant easements to the use of their airspace.39 Potential use and enjoyment
of sunlight makes it legally as important as the airspace right.

Solar access has been characterized as a land-use problem."' The property
owner who maximizes the use of his property resources is essentially maximiz-
ing the value of-the land. The right to solar access, if recognized as a prop-
erty resource, is capable of being valued just as any other property use is
valued. Because a property owner has the right to use his property in a manner
that obstructs the light passing to the adjacent property, granting the use of
that right by easement, reservation, or covenant is a restriction of a right
that normally adheres to property ownership. A property owner who places
a value on his property will probably want remuneration for giving up a prop-

33. ENERGY FuTuri, supra note 11, at 194-95.
34. Id.
35. POWELL, supra note 28, at 414(8).
36. See, e.g., Taliaferro v. Salyer, 162 Cal. App. 2d 685, 328 P.2d 799 (1958) (easements

for light and air cannot be created by implication but only by express agreement); Cain v. American
Bank & Trust Co., 26 Ill. App. 3d 574, 325 N.E.2d 799 (1975) (common law provides no remedy
for loss of light and air resulting from building construction by adjacent landowner); Boyd v.
McDonald, 81 Nev. 642, 408 P.2d 717 (1965) (easements for light and air cannot be implied
by any length of continuous enjoyment).

37. Eisenstadt & Utton, Access to Sunlight: A Legislative Approach, reprinted in LEGAL ASPECTS
OF SOLAR ENERGY 45 (J. Minan & W. Lawrence eds. 1981).

38. R. WIG-rH, AIRSPACE 208 (1968).
39. Id.
40. See Williams, Solar Access and Property Rights: A Maverick Analysis, 11 CoNr. L. R v.

430 (1979).
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OKLAHOMA LAW REVIEW

erty right. Thus, an additional economic burden is placed on solar energy users.
However, public interests should also be considered in determining the value

placed on property. The Supreme Court has held that a state may properly
make a choice between the preservation of one class of property and that
of another where the destruction of one class of property will save another,
which, in the judgment of the legislature, is of greater value to the public.'
The value of a solar access right should be determined not only by the economic
value placed on it by the individual property owner but also by the benefit
it provides to the public, in the form of reduced consumption of nonrenewable
energy." Arguably, the public benefit of a solar access right to our energy
future far outweighs the private interests protected by denying the right.

Judicial modification of existing common law doctrine is unlikely without
statutory authority or evidence of express agreement. Consequently, the right
to solar access will arise through legislation or private agreement. By creating
a statutory right to sunlight, the benefit to society of solar renewable energy
is recognized as having a greater value than that placed on the unrestricted
use of private property. Legislative modification of the common law to create
a right to solar access is needed to promote solar energy use.

Other States' Legislative Solutions

State governments have recently begun to take bold steps to encourage the
development and use of solar energy resources. Solar energy legislation and
policies in the form of financing mechanisms, consumer protection, informa-
tion dissemination, and zoning and planning guidelines have been proposed
or enacted in a majority of the states. Recent legislation in states with
geographic and climatic conditions similar to those in Oklahoma offers
guidance.

Forceful state leadership and supportive local governments in California
have created more energy-conscious legislation there than in any other state.
In 1977 the California legislature passed a 550 solar tax credit-the single
largest financial incentive in the country-to encourage solar energy use.'
The initial tax credit extended to both active and passive systems, as well as
to solar electricity generation systems. California also has passed legislation
that encourages less-burdensome financing of solar energy systems, provides
job training for solar energy installation and repair, creates a uniform right
to solar access, and promotes utility company involvement in the transition.
As a result, the state had more than thirty thousand solar installations by
the end of 1978."

41. Miller v. Schoene, 276 U.S. 272 (1928),
42. See Penn Central Transp. Co. v. City of New York, 438 U.S. 104 (1978), wherein the

Supreme Court held that a city may restrict the use of airspace above a railroad terminal designated
as a historic landmark without having effected a taking of the property because the restrictions
imposed were substantially related to the promotion of the general welfare, permit reasonable
beneficial use of the landmark site, and do not deny the use of the preexisting rights on other
property.

43. CAL. REv. & TAx. CODE § 23601.5 (West 1980).
44. ENERGY FuTurnE, supra note 15, at 212.
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With passage of the Solar Energy Conservation Mortgage Corporation Act
in 1981, California began providing a method for replacing government fund-
ing of solar energy with private funding.45 The Act creates a secondary mort-
gage institution that funnels private capital into solar energy investments. The
Corporation has the authority to "purchase, sell, lend on the security of, and
deal in loans or advances of credit made by a financial institution for financ-
ing the purchase and installation of energy conservation measures.' ' 6 The
Corporation, known as "Sunny Mac," has distinct advantages over the tax
credit: It encourages competition; it removes the financial burden from the
taxpayer without reducing tax revenues; and it provides secure investment
opportunities for private investors. Such change-oriented legislation assures
California citizens a much smoother transition to solar energy resources.

New Mexico's legislature was the first to base a solar access provision on
recognized water law theory. The Solar Rights Act, passed in 1978, defined
a solar right as "a right to an unobstructed line-of-sight path from a solar
collector to the sun, which permits radiation from the sun to fall directly on
the solar collector.'" 7 Anticipating future disputes over the defined right, the
legislature set forth three concepts to be used in settling those disagreements."'

The "beneficial use" theory, which determines the extent of the solar access
right, recognizes that the extent of the right varies according to the amount
of solar energy beneficially used by the solar collector owner. The "prior ap-
propriation" concept, used extensively in water law, is also applied to the
solar access right. Under this concept, the first property owner to install a
solar device has a superior right to the sunlight. This theory allows the state
or a subdivision to grant a solar access right to a solar system owner even
when the sunlight is blocked by an existing structure or building. The third
concept employed by the New Mexico legislature is "transferability," the idea
that solar rights are freely transferable within the bounds of the law. The
statute also enables county and municipal authorities to create permit systems
for the use of solar access rights. 9

Arizona's solar renewable energy legislation enacted in 1980 covers a wide
range of issues.50 The legislation provides for a tax credit equal to 35% of
the total costs of a solar system through 1983. Consumer protection is offered
through provisions that safeguard investments of individuals and the state
and that mandate warranties of at least two years on solar collectors, heat
exchangers, storage units, and installation .5 Arizona's Solar Energy Com-
mission was formed to encourage development and use of solar energy,
renewable energy research, and to collect and assemble information relating
to solar energy technology. 2 The Commission adopts standards for solar

45. CAL. HEALTH & SAFETY CODE § 53001 (West 1981).
46. Id.
47. N.M. STAT. ANN. "§§ 47-3-1 to 47-3-5 (1981).
48. N.M. STAT. ANN. § 47-3-4 (1981).
49. Id.
50. 1981 Ariz. Sess. Laws 67.
51. Id.
52. ARmZ. R . STAT. ANN. §§ 41-572, -573, -574 (1981).
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collectors, solar hot water systems, and other solar devices that are necessary
to qualify an individual for a tax credit. Statutory guidelines call for product
standards based on rating, performance, and safety requirements conforming
to recognized testing and rating methods.53 The statute puts the burden of
proof of compliance with the standards on the party marketing the solar energy
devices."

Arizona's zoning and land use laws encourage the use of solar energy by
making "void and unenforceable any covenant, restriction or condition con-
tained in any deed, contract, security agreement or other instrument affecting
the transfer or sale of, or interest in, real property which effectively prohibits
the installation or use of a solar energy device."" The 1980 legislature sought
to reduce utility costs in state offices by requiring state administrative of-
ficials to consider solar energy features when constructing new state buildings.5 6

Considerations are to include proper site orientation, utilization of active and
passive solar systems for space heating, water heating, and daytime lighting."
To ensure that solar energy is used only when it is cost effective over an ex-
tended period of time, the state requires officials to use life-cycle cost methods
to evaluate solar features.

A 1975 Colorado statute, the first to create a property right in solar
easements, requires that an easement grant list the angles at which the ease-
ment extends over the property to which it is subject, the terms of the grant
and its termination, and provisions for compensation to the servient tene-
ment owner (the owner of the property to which the easement attaches) for
interference with the easement.5 Many states have followed Colorado's
initiative.9 Laws in Colorado and Arizona authorize counties and municipal-

53. As examples of nationally recognized and accepted testing and rating methodologies, the
statute cites those of the American Society of Heating, Refrigeration and Air Conditioning
Engineers, American Refrigeration Institute and the Solar Energy Industries Association. 12 ARiz.
R v. STAT. ANN. § 41-574(C) (1981).

54. Id.
55. Amuz. REv. STAT. Am. § 33-439 (1981).
56. ARIz. REv. STAT. ANN. § 34-452 (1981).
57. Id.
58. COLO. REv. STAT. §§ 38-32.5-101, 38-32.5-102 (1981 Supp.). See also POWELL, supra note

28, at 414(8).
59. See, for example, GA. CODE §§ 85-1411 to 85-1414 (1981); IDAHO CODE § 55-615(3) (1979);

MD. REAL PROPERTY CODE ANN. § 2-118 (1981); MINN. STAT. ANN. § 500.30(2) (West 1982);
N.M. STAT. ANN. §§ 47-3-1 to 47-3-5 (1981). Minnesota's statute is representative of such legisla-
tion. The statute defines a solar easement as:

a right, whether or not stated in the form of a restriction, easement, covenant,
or condition, in any deed, will, or other instrument executed by or on behalf of
any owner of land or solar skyspace for the purpose of ensuring adequate exposure
of a solar energy system .... Any property owner may grant a solar easement
in the same manner and with the same effect as a conveyance of an interest in
real property. . . . [S]uch easements shall run with the land or lands benefitted
or burdened and shall constitute a perpetual easement. ...

MiNN. STAT. § 500.30(1)(4)(5) (1981).
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ities to use zoning and land-use planning to ensure continued rights to solar
access.

60

Hawaii, which imports all of the oil it uses, is eagerly seeking to overcome
its vulnerability to the oil market by funding solar energy use and research
projects. Fuels obtained from plant and waste matter are a form of solar
energy. Hawaii is burning the cane waste from its sugar industry to produce
almost all of the energy the industry needs and to provide up to 40% of the
electricity the public consumes on two of the islands.61 More solar water heaters
per capita are operating in Hawaii than in any other state.62 Hawaii's largest
solar energy system has begun operation at a hospital on.Kauai. The system
will provide the hospital with 22,000 kilowatt-hours of electricity and 620,000
gallons of hot water each year. The system was 77% funded by the Depart-
ment of Energy and 23% funded by the state of Hawaii.63

State governments are playing a major role in stimulating the use of solar
energy resources. They are counteracting years of federal domination in energy
policies. However, federal government involvement is necessary in the transi-
tion to solar energy if a comprehensive, national energy policy is to be main-
tained. The federal government's access to huge amounts of capital make it
a prime source for the research grants and programs that will make develop-
ment of solar technology possible. It is the diffuse and independent nature
of solar energy that lends the resource to development and control by state
governments. The energy-awareness and effectiveness of state governments
and their desire to seek long-term solutions are critical for a successful transi-
tion to solar renewable energy sources.

Promoting Solar Energy in Oklahoma

Economic Incentives

Oklahoma, like other states in the Southwest, is geographically positioned
to receive frequent full days of sunlight and, thus, is in a position to take
full advantage of solar energy technologies. The previous discussion illustrates
the aggressive actions being taken in other states to achieve a transition to
solar renewable energy sources. Perhaps Oklahomans lack as much motiva-
tion for change because much of the state's income is derived from the pro-
duction of oil and gas. Energy prices in Oklahoma are somewhat lower than
in other states because of domestic production, and the state's citizens may

60. CoLO. REv. STAT. §§ 38-32.5-100.3, 101, 102, 103 (Supp. 1981); 181 Ariz. Sess. Laws
94, wherein the Act states that:

The purpose of this act is to encourage the use and development of solar energy
at the local level by providing local government with authority to regulate access
to solar energy and to require new residences to be designed so as to permit the
future use of solar water heating equipment.

61. Facing Up, supra note 2, at 50-51.
62. Id.
63. 10 ENERGY USER's REPORT 105, Jan. 28, 1982.
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not feel the energy crunch as severely as those in other areas of the country.
Nevertheless, the Oklahoma legislature responded to the need for develop-
ment of solar energy sources in 1977 by creating an income tax credit for
solar energy purchases.4 The statute, which allowed a tax credit not to ex-
ceed 25% of the cost of the solar energy device up to $2,000, was a good
first step in promoting use of solar energy. The 25% credit was allowed through
1979. Since then, the federally imposed tax credit for solar energy systems
has controlled, allowing an 80% tax credit for purchases after 1979, with 10%
annual reductions in the percentages of credit allowable.6

Oklahoma could further induce purchases of solar energy systems for
residential use by exempting solar devices from property taxes. Solar systems
are a large capital investment for the average homeowner. Conventional heating
and air conditioning systems typically cost much less, and installation charges
are minimal compared with present solar installation costs.66 Property tax
methods that increase assessed valuation when solar systems are installed
discriminate against the solar owner in favor of consumers of conventional
fuels. Unfortunately, Oklahoma's constitution prohibits property tax exemp-
tion unless the property is used for free libraries, museums, cemeteries, schools,
colleges, or religious and charitable purposes.67 An amendment to the con-
stitution would be necessary to override this provision. Twenty-seven states
either exempt solar energy systems from property taxes or assess the systems
at the same value as conventional heating and cooling units.68 Such an amend-
ment to Oklahoma law would provide both a financial incentive and a method
of increasing solar energy's competitive stance.

The large initial investment in solar energy equipment and the cost of bor-
rowing the financing capital are major impediments to widespread solar energy
use.69 California's Solar Energy and Energy Conservation Mortgage Act is
an innovative method of alleviating the consumer's anxiety about the cost
of solar energy.7" Such a mechanism could produce the security that Oklahoma

64. 68 OKLA. STAT. § 2357.2 (1981).
65. I.R.C. §§ 44C(a)(2), (b)(2) (1982); 68 OKLA. STAT. § 2357.2(C) (1981).
66. Nevin, Solar Technology, reprinted in LEGAL ASPECTS OF SOLAR ENERGY 21 (1981).
67. OA. CoNSr. art. 10, § 6; OKLA. CONST. art. 5, § 50. See also J. STRAIN, AN OUTLINE

OF O,.AnOA GOVERNMENT 144 (1978) [hereinafter cited as O..OLnoA GOVERNMENT].

68. 1980 U.S. CODE CONG. & AD. NEws 1786. The code provision in Maryland is illustrative:
In order to encourage the use and installation of solar energy heating and cooling
units in existing or newly constructed buildings, solar energy heating and cooling
units in residential or nonresidential buildings shall be valued at no more than the
value of a conventional heating and cooling unit necessary to serve the building.
If the building has both conventional and solar heating and cooling units, the com-
bined units shall be valued at no more than the value of a conventional heating
and cooling unit necessary to serve the building.

MD. ANN. CODE. art. 81, § 14(b)(5) (1980).
69. One report estimates that an individual will pay interest rates 20% higher to save a kilowatt

through solar energy than to add a kilowatt of capacity through public utilities. Energy Future,
supra note 11, at 193.

70. CAL. HEALTH & SAFETY CODE §§ 53000-53113 (West 1981).
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financial institutions need to provide loans and grants to consumers who might
not otherwise qualify for the necessary initial investment.7'

Property Rights: Possible Analogies

Oklahoma has not specifically addressed the property right question of solar
access. Legislation establishing a solar easement right and providing guidelines
for regulating disputes Over solar access rights is urgently needed. However,
two developing areas of Oklahoma law are analogous, either of which could
possibly be expanded to deal with the solar energy issues. These are the areas
of water law and airspace law.

In Oklahoma, light passages are classified as appurtenances, or rights used
with the land, for its benefit, from or across the land of another.71 Water-
courses across another's property are also appurtenances under Oklahoma
law.7" Thus, sunlight is placed in the same category as rivers or streams that
cross the land of one owner and benefit the land of another. The classifica-
tion lends itself to an analogy that forms a basic argument for a solar access
right. Oklahoma statutes provide that:

[W]ater running in a definite stream, ... may be used by the
[owner] for domestic purposes.. . , but he may not prevent the
natural flow of the stream, or of the natural spring .... as such
water then becomes public water and is subject to appropriation
for the benefit and welfare of the people of the State. . .. "I

Sunlight, like a watercourse, has a stream formed by nature. The public
benefit from sunlight is arguably greater, if used for solar energy purposes,
than if just used privately. Riparian ownership rights in Oklahoma have a
long history of development. Essentially, a riparian owner has a right to use
water, beneficial to himself, which his situation makes possible, as long as
he does not inflict substantial injury to downstream owners who have cor-
responding rights to use the water.75 Each riparian owner has the duty to
limit his appropriation of the water to reasonable use. When that use exceeds
a reasonable limitation, there is a legal impairment of the downstream owners'

71. With the passage of the Energy Security Act in 1980, the federal government created
the Solar Energy and Energy Conservation Bank to provide long-term, low-interest loans to pur-
chasers of conservation and solar equipment. The Bank is funded from proceeds of the con-
troversial windfall profits tax. See 24 C.F.R. §§ 1800-1899 (1980). Recently, a coalition of con-
sumers, members of Congress, state and city governments, financial institutions, builders, and
environmental and citizen groups were forced to take the Reagan administration to court for
failing to spend the funds allotted by Congress for the 1982 startup of the Bank, so that it
appears likely that the administration will block efforts to finance solar energy purchases through
the Bank. Dabney v. Reagan, 524 F. Supp. 756 (S.D.N.Y. 1982).

72. 60 OKLA. STAT. § 8 (1981).
73. Id.
74. 60 OKLA. STAT. § 60 (1981).
75. 82 OKLA. STAT. § 105.2 (1981). See also 5 POWELL, supra note 28, §§ 711, 729, 736.
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rights.7 6 The placement of sunlight and water in the same statutory category
of appurtenances permits the application of riparian rights theory to solar
access rights theory. The owner of a solar access right should have the ability
to use the right for his beneficial use as long as he does not substantially
injure the rights of the adjacent property owner to use his property for his
own benefit. The Oklahoma legislature thus has a solid foundation to create
a solar access right in property owners who make reasonable use of their solar
rights.

An alternative foundation exists because airspace, a similar resource to
sunlight, has been granted the status of a property right under the Oklahoma
Airspace Act." The Act defines airspace as "that space which extends from
the surface of the earth upward and which is either occupied or subject to
being occupied for the reasonable use and enjoyment of the land surface and
any structures thereon by the surface owner or owners, his or their heirs,
successors or assigns."76 Airspace is further defined by the statute as "real
property . . . subject to being acquired, held, enjoyed, possessed, alienated,
granted, sold ...... with the same rights, privileges, powers, duties, liabilities,
and restrictions as rights in other real property." Where solar energy systems
are in use, sunlight also has the incidents of a property right that must be
protected for property owners. There is no indication that the legislature in
1973 considered solar energy when the airspace provision was passed. The
importance of protecting sunlight for present and potential solar energy users
should prompt the legislature to consider enacting a similar provision, or even
expanding the Airspace Act, to create the same property right for sunlight.

Other Considerations

Safety Standards

Other institutional barriers to the acceptance of solar energy i'nclude the
lack of product safety and performance and training standards for solar pro-
ducts and technicians. Product standards, linked to nationally recognized rating
standards, and warranty requirements could protect the consumer's invest-
ment and guide the industry's performance within the state, with such train-
ing standards protecting the consumer from faulty installations. Poor operating
results from solar equipment have been linked to improper installation by
unskilled technicians.8 0 Establishing uniform product training standards is vital
to the success of Oklahoma's solar industry.

Zoning

Zoning and land-use legislation should provide policies that encourage the

76. 82 OKLA. STAT. § 105.5 (1981); Smith v. Stanolind Oil & Gas Co., 197 Okla. 524, 172
P.2d 1002 (1946).

77. 60 OKLA. STAT. §§ 801-27 (1981).
78. 60 OKLA. STAT. § 801 (1981).
79. 60 OKLA. STAT. §§ 803, 804 (1981).
80. ENERGY FUTuRE, supra note 11, at 194.
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use of solar energy resources. Adoption of a zoning ordinance is clearly a
legislative function in Oklahoma, and courts will uphold such an ordinance
unless it is arbitrary, unreasonable, or capricious." In regulating disputes over
zoning ordinances, Oklahoma courts generally look to the reasonableness of
enforcing the ordinance against the particular property involved. " As used
with other Oklahoma zoning ordinances, "reasonableness" should be used
to regulate disputes regarding solar provisions. In Oklahoma, a property owner
who believes that a zoning ordinance interferes with his land use may either
ask that the zoning ordinance be struck as being arbitrary, capricious, or
unreasonable, or he may ask for a variance to the ordinance if the law would
create a substantial harm or loss to him or cause unnecessary hardship.3 These
remedies should become part of any solar-oriented zoning and land-use pro-
visions to ensure that the property owner has a clear set of statutory remedies
to resolve problems.

Research

A critically important level at which to encourage development of solar
energy is in the research stage. The Oklahoma legislature in 1976-77 budgeted
more than a million dollars for oil conservation measures." A similar alloca-
tion for research and development of solar energy sources could produce
dramatic results. Over the past decade, federal research and development ap-
propriations for all solar technologies have amounted to less than 10% of
total funding for energy technologies."3 Given the federal government's low
priority for solar technology research, states would be wise to develop their
own solar energy development programs. State funding of research, particularly
through university research centers such as the proposed University of
Oklahoma Energy Center, would shift energy strategy toward renewable energy
technologies, despite the federal government's continued partiality for
nonrenewable energy strategies.

Government Purchases

Massive purchases of any product create competition, promote mass pro-
duction techniques, and lower prices. Government procurement policies that
authorize purchases and installation of solar energy systems in government
buildings and institutions would provide the market stimulus needed to reduce
the costs of solar energy devices and place solar energy in a comparable com-
petitive stance with nonrenewable energy sources.

81. The legislative bodies of cities and towns are authorized by statute to regulate and restrict
buildings, sites, areas, trades, and industries "for the purpose of promoting health, safety, morals,
or the general welfare of the community." 11 OK.A. STAT. § 43-101 (1981). See also Tulsa Rock
Co. v. Board of County Comm'nrs, 531 P.2d 351 (Okla. 1974).

82. 11 OKu.A. STAT. § 43-103 (1981); Clouser v. City of Norman, 393 P.2d 827 (Okla. 1964).
83. 11 OKLA. STAT. §§ 43-105, 44-107 (1981); Nucholls v. Board of Adjustment of City of

Tulsa, 560 P.2d 556 (Okla. 1976).
84. OKLAHOMA GOVERNMENT, supra note 67, at 146.
85. ENERGY STRATEGIES, supra note 1, at 289.
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Administration

Administrative measures, if adopted in Oklahoma, should establish the
necessary governing foundation for the new solar industry. Oklahoma cur-
rently has an administrative framework into which the solar industry could
easily be incorporated. Water rights are administered in Oklahoma through
the Water Resources Board.6 Applicants provide a legal description, facts
concerning the use for which the water is to be taken, and the amount of
water to be taken. A similar procedure for administering the distribution of
solar access rights would establish a consistent and even-handed method of
allocation.

An administrative board, similar to the Water Resources Board, could
disseminate information and gather data on solar energy. If given the authority,
it could oversee state research projects and financial assistance programs. The
Corporation Commission of Oklahoma is charged with the responsibility of
encouraging the use of renewable resources under the Residential Conserva-
tion Policy Program, a part of the National Energy Conservation Policy Act."
Under the program, residential customers who initiate a request will be of-
fered energy audits, provided with lists of approved contractors, and offered
approved financing for the installation of energy conservation and renewable
energy measures. The Corporation Commission expects to be "at the
forefront" of this new conservation program.8 A Solar Energy Board, under
the auspices of the Corporation Commission, could provide a number of ser-
vices for the solar energy consumer and provide a centralized authority for
the regulation of the solar energy industry.

Conclusion

Solar technologies are coming of age, but economic and institutional
mechanisms block large-scale use. The transition from gradually depleting
nonrenewable energy sources to solar renewable energy technologies can be
made smoothly if necessary public policy decisions are made. Legislation that
provides incentives and guidelines can encourage the development and accep-
tance of solar energy.

Oklahoma has the opportunity to take advantage of the sun. By actively
encouraging the use of solar renewable energy, Oklahoma has the opportunity
to provide an economically sound and energy-rich future for its citizens. The
state's policy makers would do well to consider the transitional processes oc-
curring in other states. Key decisions in the near future could influence whether
Oklahoma successfully transcends the barriers to the growth and development
of solar energy resources.

Janice Yeary

86. 82 OKLA. STAT. § 1085.2 (1981).
87. "The Corporation Commission of the State of OklahomaEleventh Cumulative Supple-

ment to 57th Annual Report" (1979).
88. Id.
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