Oklahoma Law Review

Volume 42 | Number 1

1-1-1898

Videotape and the Probate Process: The Nexus Grows

Gerry W. Beyer

William R. Buckley

Follow this and additional works at: https://digitalcommons.law.ou.edu/olr

6‘ Part of the Law Commons

Recommended Citation

Gerry W. Beyer & William R. Buckley, Videotape and the Probate Process: The Nexus Grows, 42 OKLA. L.
REV. 43 (1989),

https://digitalcommons.law.ou.edu/olr/vol42/iss1/3

This Article is brought to you for free and open access by University of Oklahoma College of Law Digital Commons.
It has been accepted for inclusion in Oklahoma Law Review by an authorized editor of University of Oklahoma
College of Law Digital Commons. For more information, please contact darinfox@ou.edu.


https://digitalcommons.law.ou.edu/olr
https://digitalcommons.law.ou.edu/olr/vol42
https://digitalcommons.law.ou.edu/olr/vol42/iss1
https://digitalcommons.law.ou.edu/olr?utm_source=digitalcommons.law.ou.edu%2Folr%2Fvol42%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.ou.edu%2Folr%2Fvol42%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.ou.edu/olr/vol42/iss1/3?utm_source=digitalcommons.law.ou.edu%2Folr%2Fvol42%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:darinfox@ou.edu

VIDEOTAPE AND THE PROBATE PROCESS:
THE NEXUS GROWS

GERRY W. BEYER*
Wiiiam R. BUCKLEY**

The legal profession, steeped in tradition and precedent, is often leery of
change. For example, the legal community utilized scriveners until three hun-
dred years after the development of the Gutenberg flatbed printing press,!
and legal documents continue to ooze lawyerisms, tautologies, and other
language that has little, if any, practical value.? The profession’s ability to
serve its primary purpose of facilitating the maintenance and smooth func-
tioning of society is hindered by its failure to avail itself of technological and
societal developments.? Only by embracing and developing new techniques
will attorneys be equipped adequately to provide clients with competent and
complete legal services.*

One of the newly developed techniques readily available to attorneys is
videotape recording. In 1969 a Florida appellate court became the first court
to rule on the admissibility of videotaped evidence.® Since then, the use of
videotape in the legal setting has blossomed. This medium has been increas-
ingly utilized in criminal cases as evidence of the defendant’s statements,® police
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1. See Salvan, Videotape for the Legal Community, 59 JUDICATURE 222, 229 (1975).

2. See, e.g., R. WypICcK, PLAIN ENGLISH FOR LAWYERS (1979); Squires & Mucklestone, A
Simple “‘Simple” Will, 57 WasH. L. Rev. 461 (1982); Word, A Brief For Plain English Wills
and Trusts, 14 U, RicH. L. Rev. 471 (1980).

3. See Leventhal, Professional Responsibility: Keynote Address of the Second Annual Baron
De Hirsch Meyer Lecture Series, 30 U. Miamx L. Rev. 789, 791 (1976).

4. See MoDEL CODE OF PROFESSIONAL RESPONSIBILITY Canon 1 (1979) (duty to maintain com-
petence of legal profession); MoDEL CoDE OF PROFESSIONAL RESPONSIBILITY EC 6-2 (1979) (duty
to continue legal education and remain ‘‘abreast of current legal literature and developments®’);
MobpEL RuLEs OF PROFESSIONAL REspoNsIBILITY Rule 1.1 comment (1984) (continuing study and
education necessary to maintain requisite legal competence).

5. Paramore v. Florida, 229 So. 2d 855, 858-59 (Fla. 1969) (videotaped confession of defen-
dant admitted), vacated on other grounds, 408 U.S. 935 (1971).

6. See, e.g., Mueller v. State, 517 N.E.2d 788, 791 (Ind. 1988) (trial court did not err in
excluding videotape because of self-serving nature of defendant’s statements); Smith v. State,
272 Ind. 328, 397 N.E.2d 959, 963 (1979); State v. Wilson, 220 Kan. 341, 552 P.2d 931, 937
(1976); State v. Braud, 475 So. 2d 29, 32 (La. Ct. App. 1985), cert. denied, 480 So. 2d 739
(La. 1986); People v. Higgins, 89 Misc. 2d 913, 392 N.Y.S.2d 800, 801-02 (1977). See also G.
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44 OKLAHOMA LAW REVIEW [Vol. 42:43

‘“‘sting”’ operations,’ line-ups,® crime scenes,’ and statements of victims of
child sexual abuse.® In the civil arena, video depositions,'! ‘‘day-in-the-life”’

JosepH, MODERN VisuaL EVIDENCE § 5.05, at 5-23 to 5-27 (1984 & Supp. 1988). But see Hen-
dricks v. Swenson, 456 F.2d 503, 505-07 (8th Cir. 1972) (videotape not admissible to show accused
murderer’s state of mind).

7. See, e.g., Allen v. State, 146 Ga. App. 815, 247 S.E.2d 540, 541-42 (1978); McBrady
v. State, 460 N.E.2d 1222, 1225 (Ind. 1984); Gross v. State, 444 N.E.2d 296, 301 (Ind. 1983);
Bennett v. State, 423 N.E.2d 588, 591 (Ind. 1981); State v. Jeffers, 48 N.C. App. 663, 269 S.E.2d
731, 735 (1980). See generally G. JosepH, supra note 6, § 5.04, at 5-15 to 5-22.

8. See, e.g., Colbert v. United States, 471 A.2d 258, 261 (D.C. Ct. App. 1984); Bruce v.
State, 268 Ind. 180, 375 N.E.2d 1042, 1086 (1978), cert. denied, 439 U.S. 988 (1978); People
v. Heading, 39 Mich. App. 126, 197 N.W.2d 325, 329 (1972); State v. Mayhue, 653 S.W.2d
227, 234 (Mo. Ct. App. 1983). See generally G. JosEPH, supra note 6, § 5.06, at 5-28 to 5-32.

9. See, e.g., People v. Mines, 132 Ill. App. 2d 628, 270 N.E.2d 265, 267 (1971); LaMotte
v. State, 495 N.E.2d 729, 733 (Ind. 1986); Gibbs v. State, 426 N.E.2d 1150, 1156 (Ind. Ct.
App. 1981); State v. Thurman, 84 N.M. 5, 498 P.2d 697, 699 (N.M. Ct. App. 1972); State
v. Schlickenmayer, 334 N.W.2d 196, 199 (N.D. 1983); Chaney v. State, 612 P.2d 269, 276 (Okla.
Crim. App. 1980), cert. denied, 450 U.S. 1025 (1981); State v. Brown, 607 P.2d 261, 266 (Utah
1980). See generally G. JosepH, supra note 6, § 5.03, at 5-12 to 5-14.

10, See, e.g., ALA. CoDE § 15-25-2 (Supp. 1987); Araska StaT. § 12.45.047 (1987); Ariz.
REev. STAT. ANN. § 13-4253(B) (1987); ARx. CODE ANN. § 16-44-203 (1987); CAL. PENAL CODE
§ 1346 (Deering Supp. 1988); Coro. REv. STAT. § 18-3-413 (1986); CoNN. GEN. STAT. ANN.
§ 54-86g (West Supp. 1988); DeL. CODE ANN. tit. 11, § 3511 (1987); FLA. STAT. ANN. §§ 90.90,
92.53 (West Supp. 1988); Haw. R. EviD. 616; IND. CODE ANN. § 35-37-4-8 (Burns 1988); Iowa
CopE ANN. § 910A.14 (West Supp. 1988); KaN. GEN. STAT. ANN. §§ 22-3434, 38-1558, 38-1658
(1986 & Supp. 1987); Ky. REv. STAT. ANN. §§ 421.350(2), 421.350(4) (Michie/Bobbs Merrill
1986); LA. REv. Stat. ANN. §§ 15:440.1 to 15:440.5 (West Supp. 1988); ME. REv. STAT. ANN.
tit. 15, § 1205 (Supp. 1987); Mass. ANN. Laws, ch. 278, § 16D (Law. Co-op. 1988); MINN.
STAT. ANN. § 595.02(4) (West 1988); Miss. COoDE ANN. § 13-1-407 (Supp. 1987); Mo. ANN. STAT.
§§ 491.675 to 491.693, 568.100 (Vernon Supp. 1988); MonT. CODE ANN. §§ 46-15-401 to 46-15-403
(1987); NEv. Rev. STAT. § 174.227 (1985); N.H. REv. StaT. ANN. §§ 517.13, 517.13a (Supp.
1987); N.M. STAT. ANN. § 30-9-17 (1984 & Supp. 1987); N.Y. Crm. Proc. Law § 190.32
(McKinney Supp. 1988); Omro Rev. CopE ANN. §§ 2151.3511, 2907.41 (Baldwin 1986-87); 22
OKrLA. STAT. §§ 753, 1147 (Supp. 1987); 42 PA. Cons. STAT. ANN. § 5984 (Purdon Supp. 1988);
R.I. GeEN. Laws § 11-37-13.2 (Supp. 1987); S.C. Cope ANN. § 16-3-1530(G) (Law. Co-op. 1985);
S.D. CoprFED LAws ANN. § 23A-12-9 (1988); TeNN. CoDE ANN. § 24-7-116 (Supp. 1987); Tex.
Crm4. Proc. Cope ANN. § 38.071 (Vernon Supp. 1988); Urar Cobe AnN. §§ 77-35-15.5 to
77-35-15.5.1 (Supp. 1987); V1. R. EviD. 807; Wis. STAT. ANN. §§ 48.31(2), 967.04(7)-(10) (West
1987, West 1985 & Supp. 1987); Unr. R. Evip. 807. See generally G. JosePH, supra note 6,
§ 5.09(3), at 5-49 to 5-56. Several courts have upheld the constitutionality of these statutes. See,
e.g., State v. Melendez, 135 Ariz. 390, 661 P.2d 654, 656-57 (Ariz. Ct. App. 1982); McGuire
v. State, 288 Ark. 388, 702 S.W.2d 360, 361 (1986); People v. Municipal Court, No. A-750900
(Cal. Super. Ct. July 12, 1985); People v. Arbuckle, No. 85F00135 (Cal. Mun, Ct. June 17,
1985); People v. Mathes, 703 P.2d 608, 612 (Colo. Ct. App. 1985); Chambers v. State, 504
So. 2d 476, 477-78 (Fla. Dist. Ct. App. 1987); People v. Johnson, 497 N.E.2d 308, 314 (Iil.
Ct. App. 1986); Miller v. State, 498 N.E.2d 1008, 1012 (Ind. Ct. App. 1986); Altmeyer v. State,
496 N.E.2d 1328, 1331 (Ind. Ct. App. 1986); State v. Myatt, 237 Kan. 17, 697 P.2d 836, 840
(1985); Commonwealth v. Willis, 716 S.W.2d 224, 229 (Ky. 1986); State v. Feazell, 486 So.
2d 327, 330-31 (La. Ct. App. 1986), cert. denied, 491 So. 2d 20 (La. 1986); State v. Twist,
528 A.2d 1250, 1256 (Me. 1987); Wildermuth v. State, 310 Md. 496, 530 A.2d 275, 285-87 (Md.
Ct. App. 1987); State v. Bass, 221 N.J. Super. 466, 535 A.2d 1, 5-6 (1987); State v. Tafoya,
105 N.M. 117, 729 P.2d 1371, 1373 (N.M. Ct. App.), cert. denied, 105 N.M. 94, 728 P.2d 845
(1986); State v. Messier, 101 N.M. 582, 686 P.2d 272, 273 (N.M. Ct. App. 1984); People v.
Algarin, 129 Misc. 2d 1016, 498 N.Y.S.2d 977, 980 (N.Y. Sup. Ct. 1986); State v. Lipp, No.
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1989] THE PROBATE PROCESS 45

E-86-74 (Ohio Ct. App. Jan. 29, 1988); Commonwealth v. Bizzaro, 535 A.2d 1130, 1133-35
(Pa. Super. Ct. 1987); State v. Cooper, 353 S.E.2d 451, 456 (S.C. 1987); Whittemore v. State,
712 8.W.2d 607, 609-10 (Tex. Ct. App.—Beaumont 1986, no writ); Alexander v, State, 692 S.W.2d
563, 566-67 (Tex. Ct. App.—Eastland 1985, no writ); Jolly v. State, 681 S.W.2d 689, 695 (Tex.
Ct. App.—Houston [14th] 1984, no writ), rev’d, 739 S.W.2d 345 (Tex. Crim. App. 1987). Contra
State v. Long, 742 S.W.2d 302, 319-22 (Tex. Crim. App. 1987) (videotape of child witness viola-
tion of criminal defendant’s confrontation and due process rights); Powell v. State, 694 S.W.2d
416, 421 (Tex. Ct. App.—Dallas 1985, no writ) (Texas child witness videotape statute unconstitu-
tional as violation of confrontation right); Romines v. State, 712 S.W.2d 745, 753 (Tex. Crim.
App. 1986). For further discussion on the use of videotaped testimony of victims of child sexual
abuse, see, e.g., Bulkley, Evidentiary and Procedural Trends in State Legislation and Other Emerg-
ing Legal Issues in Child Sexual Abuse Cases, 89 Dick. L. Rev. 645 (1985); Note, The Testimony
of Child Victims in Sex Abuse Prosecutions: Two Legislative Innovations, 98 Harv. L. Rev.
806 (1984-85); Note, Does the Child Witness Videotape Statute Violate the Confrontation Clause?:
Article 38.071, Texas Code of Criminal Procedure, 17 TEx. TEcH. L. REV. 1669 (1986); Note,
Videotaping the Testimony of an Abused Child: Necessary Protection for the Child or Unwar-
ranted Compromise of the Defendant’s Constitutional Rights?, 1986 UTAE L. REv. 461; Note,
Vermont Rule of Evidence 807 and the Confrontation Clause, 10 VT. L. REv. 497 (1985); Note,
Criminal Procedure—Child Witnesses—The Constitutionality of Admitting the Videotape
Testimony at Trial of Sexually Abused Children, 7 WrHITTER L. REV. 639 (1985); Note, Videotaped
Testimony in Child Sexual Abuse Cases: United States v. Binder, 23 WiLLIAMETTE L. Rev. 193
(1987); Comment, Use of Videotaping to Avoid Traumatization of Child Sexual Abuse Victim-
Witnesses, 21 LaAND & WATER L. Rev. 565 (1986); Comment, Televised Testimony vs. the Con-
frontation Clause . . . the Use of Videotapes in the Prosecution of Child Sexual Abuse, 23 Hous.
L. Rev. 1215 (1986).

11. Ara. R. Ciwv. P. 30(b)(4); Araska R. Crv. P. 30(b)(4); Ariz. R. Cwv. P. 30(b)(4); Ark.
R. Civ. P. 30(b)(4); CaL. Civ. Proc. Copk § 2025(1)(2) (Deering 1988); Covro. R. Civ. P. 30(b)(4);
DEL. Sup. C1. R. 30(b)(4); D.C. Sup. Ct. R. 30(b)(4); FLa. R. Civ. P. 1.310(4); F1LA. R. Jup.
AbmiN. 2.070(d); Ga. CopeE ANN. § 9-11-30(b)(4) (1982); IparO R. CIv. P. 30(b)(4); ILL. ANN.
StAT. ch. 110A, para. 206(e), (f) (Smith-Hurd Supp. 1988); Inp. R. Tr. P. 30(B)(4); lIowa R.
Crv. P. 140(b)(4); KaN. STAT. ANN. § 60-230(4) (Supp. 1987); Ky. R. Civ. P. 30.02(4); La.
CopE Crv. Proc. ANN. art. 1440 (West 1984); ME. R. Civ. P. 30(b)(4); Mp. R. Civ. P. 2-416;
Mass. R. Crv. P. 30A; MicH. STAT. ANN. § 27A.2163(1) (Callaghan Supp. 1988); Mmn. R.
Civ. P. 30.02(4); Miss. CopE ANN. § 13-1-230(b) (Supp. 1987); Mo. R. Crv. P. 57.03(c); MonT.
R. Crv. P. 30(b)(4); NEV. REV. STAT. § 174.227 (1985); N.H. REV. STAT. ANN. § 517:13-a (Supp.
1987); N.J. STAT. ANN. § 2A:84A-32.4 (West Supp. 1988); N.M. R. Cv. P. 1-30(b)(4); N.Y.
Crv. Prac. L. & R. Law § 3113(b) (McKinney Supp. 1988); N.C. GgN. StaT. § 1A-1, R. Cv.
P. 30(b)(4) (1983); N.D. R. Crv. P. 30.1; Onro R. Crv. P. 30(b)(3); 12 Oxxra. STAT. § 3207(c)(4)
(Supp. 1987); Or. R. Cw. P. 39(c)(4); Pa. R. Cv. P. 4017.1; R.I. R. Cwv. P. 30(b)(2); S.C.
R. Crv. P. 30(b)(4); S.D. Coprriep Laws ANN. § 15-6-30(b)(4) (Supp. 1988); Tenn. R. Civ.
P. 30.02(4)(A)-(B); Tex. R. Crv. P. 202; Utau R. Crv. P. 30(b)(4); VT. R. Civ. P. 30(b); Va.
CopE ANN. § 8.01-412.2 (1984); Wasz. Sue. Cr. R. 30(b)4); W. Va. R. Ctv. P. 30(b)(4); Wxo.
R. Civ. P. 30(b)(4). See, e.g., Sims Consol., Ltd. v. Irrigation & Power Equip., Inc., 518 F.2d
413, 416-18 (10th Cir.), cert. denied, 423 U.S. 913 (1975); Roberts v. Homelite Div. of Textron,
Inc., 109 F.R.D. 664, 666-68 (N.D. Ind. 1986), partial summary judgment granted on other
grounds, 649 F. Supp. 1440, 1447 (N.D. Ind. 1986); Lucien v. McLennand, 95 F.R.D. 525,
526 (N.D. Ill. 1982); Farahmand v. Local Properties, Inc., 88 F.R.D. 81, 83-85 (N.D. Ga. 1980);
Tsesmelys v. Dublin Truck Leas. Corp., 78 F.R.D, 181, 185-86 (E.D. Tenn. 1976); Carson v.
Burlington N., Inc., 52 F.R.D. 492, 492-93 (D. Neb. 1971); Drake v. State, 467 N.E.2d 686,
690-91 (Ind. 1984); Mills v. Dortch, 142 N.J. Super. 410, 361 A.2d 606, 609 (1976). See also
Fep. R. Cv. P. 30(b)(4); Fep. R. Crou. P. 15(d); Inp. R. TR. P. 30(B)(4); Unir. AubpIo-VISUAL
DeposiTioN Act §§ 1-10, 12 U.L.A. 9-15 (Supp. 1987). For further discussion of the use of
videotaped depositions, see G. JosepH, supra note 6, §§ 1.03[3], 2.01-3.07, 5.09[2], at 1-11 to
1-12, 2-1 to 3-40, 5-45 to 5-49; Ebel, Videotape Depositions in Federal Court, CAsE & CoM.
(Jan.-Feb. 1988), at 3; Murray, Videotaped Depositions: Putting Absent Witnesses in Court,
68 A.B.A. J. 1402 (1982); Annotation, Use of Videotape to Take Deposition for Presentation
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46 OKLAHOMA LAW REVIEW [Vol. 42:43

documentaries,'> and videotapes of accident scenes and reconstructions’’
routinely have been admitted into the record. Moreover, entire civil and
criminal trials are regularly videotaped and presented to juries in Ohio.'* Legal
commentators have also analyzed videotape applications for tax appeals'* and
land condemnation cases.'®

In the early 1980s, commentators began suggesting that videotape also has
a place in the probate process.!” As the decade progressed, those suggestions
expanded into recommendations. Since 1983, at least fifteen articles have been
devoted exclusively to discussion on the potential uses of videotape in estate
planning.'®

at Civil Trial in State Court, 66 A.L.R.3d 637 (1975); Annotation, Admissibility of Videotape
Film in Evidence in Criminal Trial, 60 A.L.R.3d 333 (1974); Annotation, Recording of Testimony
at Deposition by Other Than Stenographic Means Under Rule 30(b)(4) of Federal Rules of Civil
Procedure, 16 A.L.R. Fed. 969 (1973).

12. See, e.g., Grimes v. Employers Mut. Liab. Ins. Co., 73 F.R.D. 607, 609-10 (D. Alaska
1977); Pisel v. Stamford Hosp., 180 Conn. 314, 430 A.2d 1, 8 (1980). See also Heller, Buchanan
& Bros., Using Videotape to Effectively Prepare and Present Your Case, in LITIGATION AND
ADMINISTRATIVE PRACTICE SERIES, VIDEO TECHNIQUES IN TRIAL AND PRETRIAL 7, 13-15 (F. Heller
ed. 1983); Heller, Buchanan & Bros., Admissibility Requirements of Videotape, in LITIGATION
AND ADMINISTRATIVE PRACTICE SERIES, VIDEO TECHNIQUES IN TRIAL AND PRETRIAL 17, 21 (F.
Heller ed. 1983); G. JosEPH, supra note 6, § 4.06, at 4-40 to 4-42.1; Dombroff, Videotape Evidence:
Day in the Life Presentations, 14 THE BrIer No. 4 (1985), reprinted in IN Focus (Fall 1986),
at 5; Malouf, The Attorney’s View: A Day-in-the-Life, 2 HArRD Cory 12 (Jan. 1988).

13. See, e.g., Roberts v. Homelite Div. of Textron, Inc., 109 F.R.D. 664, 667-68 (N.D. Ind.)
(accident reenactment during video deposition), partial summary judgment granted on other
grounds, 649 F. Supp. 1440, 1447 (N.D. Ind. 1986); Zobler v. Winters, 109 Idaho 824, 712
P.2d 525, 528-29 (1985); American State Bank v. County of Woodford, 55 Ill. App. 3d 123,
371 N.E.2d 232, 239-40 (1977); Mills v. Nichols, 467 So. 2d 924, 931 (Miss. 1985); In re City
of Durham Annexation Ordinance No. 5791, 66 N.C. App. 472, 311 S.E.2d 898, 906-08 (1984);
Mize v. Skeen, 63 Tenn. App. 37, 468 S.W.2d 733, 737 (1971). See generaily Heller, Buchanan
& Bos, Admissibility Requirements of Videotape, supra note 12, at 25-28; G. JOsEPH, supra
note 6, § 4.04[1], at 4-28 to 4-29.

14. Ommo R. Civ. P. 40 (prerecorded testimony). See also McCrystal & Maschari, Will Elec-
tronic Technology Take the Stand? 11 U. Tot. L. REev. 239, 242 (1980); McCrystal, The Video
Trial Comes of Age, 57 JUDICATURE 446, 446 (1973-74); McCrystal & Young, Pre-recorded
Videotape Trials—An Ohio Innovation, 39 BrookLYN L. Rev. 560 (1972-73).

15. MacHaffie, Videotaping of Property Tax Appeals, IN Focus (Summer 1985), at 23.

16. Searles, “The Use of Video in Land Proceedings: Its Value and Its Potential,” Video
Law Seminar, National Network of Legal Video Companies (July 11, 1987).

17. See, e.g., Hurley, Taking Stock of Videotape Technology, Docker CarL, Fall 1982, at
5 (visual aids would help to accurately record will execution); McCrystal & Maschari, supra note
14, at 239, 249 (audio-visual aids will help clarify and correct faulty memories); Comment,
Videotape As a Tool in the Florida Legal Process, 5 Nova L.J. 243, 248 (1981) (videotaped
will execution would ‘““preserve the intent, competence and volition of the parties’’). Cf. T.
ATKINSON, WILLs § 63, at 296 (2d ed. 1953) (possible use of phonographic record or talking
moving picture).

18. Beyer, Avoiding Will Contests By Videotaping the Will Execution Ceremony, EsT. PLAN.
DEv. ForR TEX. Pror. (July 1984), at 1; Beyer, Video Requiem: Thy Will be Done, Tr. & Est.
(July 1985), at 24; Beyer, Videotaping the Will Execution Ceremony—Preventing Frustration
of the Testator’s Final Wishes, 15 St. Mary’s L.J. 1 (1983); Beyer, Videotaping Will Execu-
tions, 2 Aupio EsT. PraN sel. 4 (Aug. 1985); Buckley, Devising Videotaped Will Statutes: A
Primer, BARRISTER (Spring 1986), at 37; Buckley, Indiana’s New Videotaped Wills Statute: Launch-
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1989] THE PROBATE PROCESS 47

At least 121 video companies in the United States belong to two national
organizations specializing in legal videotaping.'> The National Shorthand
Reporters Association offers a Certified Legal Video Specialist program to
help preserve professional quality in the field.*® Progressive advertisements
for videotaping firms frequently include the use of video in the probate con-
text as one of the available services.?

Despite the increasing availability and apparent popularity of videotape
recordings, only a limited number of cases exist in which a videotape was
used in a probate action.?? This does not, however, reflect poorly upon the
value of probate video. Instead, the lack of reported decisions is likely due
to one or more of the following factors:

ing Probate into the 2lst Century, 20 Vai. U.L. Rev. 83 (1985); Buckley, The Case for the
Videotaped Living Will, ProB. & Pror. (May/June 1988), at 30; Buckley, Videotaped Living
Wills: Bringing Dying Declarations to Life, IN Focus (Fall 1987), at 12; Buckley, Videotaping
Living Wills: Dying Declarations Brought to Life, 22 VAL. U.L. Rev. 39 (1987); Buckley,
Videotaped Will Statutes: The Indiana Experiment, and Other Model Provisions, IN Focus (Fall
1986), at 19; Buckley, Videotaped Wills: More Than a Testator’s Curtain Call, Tr. & Est. (Oct.
1987), at 48; Buckley & Buckley, Videotaped Wills, CAse & Com. (Nov./Dec. 1984), at 3; Buckley
& Buckley, Videotaping Wills: A New Frontier In Estate Planning, 11 Omio N.U.L. Rev. 271
(1984); Nash, 4 Videowill: Safe and Sure, 70 A.B.A. J. 87 (1984); Nash, The Videotape as
a Will: Valid and Valuable, In Focus (Summer 1985), at 3.

New York, like most states, has a statute which provides an out-of-court procedure to “self-
prove’ a written will without direct testimony of the witnesses. To corroborate the will by af-
fidavit, witnesses may identify *‘a court-certified photographic reproduction of the will.”” N.Y.
Surr. Cr. Proc. Act Law § 1406(2) (McKinney 1967) (emphasis added). The photographic
reproduction is deemed an original for purposes of witness verification. Id. This law is designed
to accommodate the use of photostatic copies of wills so that witnesses need not travel to the
courthouse to authenticate the original registered will. However, under this statute, a court-certified
videotape copy could be shown to witnesses to “‘self-prove’” the written will.

In a California case, a videotaped deposition of a terminally ill declarant was admitted to
enforce a request to disconnect a respirator. Bartling v. Superior Court, 163 Cal. App. 3d 186,
209 Cal. Rptr. 220, 222-23 (1984).

19. These video businesses are members of the National Network of Legal Video Companies,
Inc., in Cherry Hill, New Jersey, and the National Forensic Video Association in Richardson, Texas.

20. National Shorthand Reporters Association, Vienna, Virginia, Directory of Certified Legal
Video Specialists (undated brochure).

21. See, e.g., Advertisement, SUBPOENA (June 1988), at 18; Advertisement, SuBPoENA (June
1988), at 9; Advertisement, TRiAL (Mar. 1988), at 55.

22, See In re Estate of Robertson, 372 So. 2d 1138, 1142 (Fla. Dist. Ct. App. 1979) (passing
reference to fact that attorney arranged for the videotaping of the will execution ceremony);
In re Estate of Seegers, 733 P.2d 418, 421-22 (Okla. Ct. App. 1986) (videotape of will execution
ceremony supported finding of undue influence); In re Purported Last Will and Testament of
Stotlar, CA No. 1149 (Del. Ch. 1987) (LEXIS, Del. Library), aff’d without opinion, 542 A.2d
358 (Del. 1988) and Trautwein v. O’Brien, No. 88AP-616, slip op. (Ohio Ct. App. 1989) (LEXIS,
Ohio Library) (videotape of will execution ceremony supported finding of lack of testamentary
capacity). See also Disbrow v. Boehmer, 711 S.W.2d 917 (Mo. Ct. App. 1986) (videotaped deposi-
tion of medical testimony admissible in will contest); Swain v. Watts, CA No. 9423, slip op.
(Ohio Ct. App. 1986) (LEXIS, Ohio Library) (videotape of decedent inadmissible to prove ex-
istence of common law marriage); Ohio Bd. of Comm’rs. on Grievances & Discipline op. 88-014
(June 17, 1988) (videotape of will recitation & execution not prohibited under Code of Profes-
sional Responsibility).

Published by University of Oklahoma College of Law Digital Commons, 1989



48 OKLAHOMA LAW REVIEW [Vol. 42:43

(1) A sufficient basis already exists under current law to support the ad-
missibility of videotape in certain contexts;?

(2) Because videotape was not used in the probate process until very recently,
testators who have used video have yet to die;

(3) The existence of the videotape itself ultimately reduces litigation;**

(4) The failure of an attorney to prepare a videotape of the will execution
ceremony under circumstances where the reasonably prudent attorney would
do so does not lead to malpractice liability in most jurisdictions because the
lack of privity between the attorney and the intended will beneficiaries bars
the action;?*

(5) Many individuals, already disturbed by the estate planning process and
unpleasant thoughts about death,?¢ are fearful of appearing on camera and
may prefer to forego using videotape techniques.

The nexus between videotape and the probate process is rapidly growing.
This article will analyze this relationship by examining how videotape may
be used in the probate process, the ways in which potential barriers to videotape
admissibility may be overcome, and the evidentiary requirements that must
be satisfied before a videotape may gain admission into evidence.

This article will then discuss a survey, conducted by the authors, of pro-
bate judges and review the limited legislation, existing or proposed, concern-
ing the use of videotape in the probate process. Finally, the authors will
speculate on the future use of videotape in probate actions.

Overview of Videotape in the Probate Process
Uses of Videotape
As Evidence

A properly prepared videotape of the will execution ceremony may prove
indispensable in discouraging will contest actions or ultimately winning them
if the contestant proceeds with the suit. The videotape may serve a useful
evidentiary function in demonstrating:

(1) Proper execution of a will, such as showing compliance with all will

formalities under state law;

23. See infra notes 92-115 and accompanying text.

24. See, e.g., Beyer, Videotaping the Will Execution Ceremony—Preventing Frustration of
the Testator’s Final Wishes, 15 St. Mary’s L.J. 1, 38-39 (1983); Tinsman, Avoiding Probate
Litigation in the Future in Connection with Drafting Wills and Trusts, in STATE BAR OF TBXAS
WILL DRAFTING J-8 (1989) (‘‘most valid way to avoid a will contest . . . is to do the same by
means of a video”™).

25. See R. MaiieN & V. LEviT, LEGAL MALPRACTICE § 622 (2d ed. 1981); D. MEISELMAN,
ATTORNEY MALPRACTICE: LAW AND PROCEDURE § 622 (2d ed. 1981); D. MEISELMAN, ATTORNEY
MALPRACTICE: LAW AND PROCEDURE § 12:2 (1980). See generally D. HorRAN & G. SPELLMIRE,
ATTORNEY MALPRACTICE: PREVENTION AND DEFENSE 1-1 to 1-4 (1986) (discussing common law
privity and attorney-client relationships).

26. See Shaffer, The “Estate Planning’’ Counselor and Values Destroyed by Death, 55 lowA
L. Rev. 376, 377 (1969) (‘‘personal death is a thought modern man will do almost anything
to avoid’’).
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were probative of any matter in issue.” (2) ““A court would be foolish to
stand in the way of advancing technology. Videotapes will be used more and
more in the future.”” (3) ‘““Many of the questions which could be raised would
be best handled by appropriate legislation.”” (4) “I think with proper safeguards
to insure authenticity fvideotape] can be a valuable tool [for probate].”” (5)
““Videotaped wills are silly!’’ (6) ‘“Videotape will not stop fraud, [it will] just
make it more sophisticated.”’!?

Clearly, the vast majority of Indiana probate judges who responded are
receptive to the use of videotape in proving the usual points of contention
in will contests. Practitioners may find videotape to be routinely acceptable
as proof of execution, capacity, intent, will content, lack of undue influence
and fraud, as well as to resolve ambiguities. Although predictions of actual
judicial behavior cannot be drawn from this data, it would be safe to con-
clude that videotape captured rave reviews in the Indiana probate courts. These
survey results indicate that one may be securely optimistic in predicting
videotape’s increasing significance in the probate arena.

Existing and Proposed Legislation
Indiana

Indiana was the first, and to date, the only state to enact legislation
specifically addressing the use of videotape in the probate process. In 1985,
House Enrolled Act 1913 was passed by the Indiana general assembly allow-
ing videotape to be admitted during probate as evidence of a valid will execu-
tion.'?! The Act was codified in the section of the Indiana Code governing
the execution of wills.'*® As originally introduced, the Act required that the
entire execution ceremony be taped in a single continuous session.!?* The
testator was to be taped reciting the entire will, and the testator and witnesses
were to be shown throughout the act of execution.!?* As enacted, the provi-
sion allowed any part or all of the execution process to be videotaped.'? The
section provided as follows: ““Subject to the applicable Indiana rules of trial
procedure, a videotape may be admissible as evidence of the proper execution
of a will.””12¢

The provision, as enacted, was merely an enabling statute providing little
guidance; rather it invited innovative use of videotape and requires the courts

120. Excerpts from ‘‘Additional Comments,’” Video Will Survey of Indiana Probate Judges,
by the authors, April/May 1988.

121. H.B. 1913, 104th Ind. Gen. Assemb., Ist Sess., Pub. L. No. 273-1985. For a discussion
of the history of Indiana’s videotaped wills statute see Buckley, Indiana’s New Videotaped Wills
Statute: Launching Probate into the 2Ist Century, 20 VaL. U.L. Rev. 83 (1985).

122. Inp. CopE ANN. § 29-1-5-3 (Burns Supp. 1988).

123. H.B. 1913, 104th Ind. Gen. Assem., Ist Sess., Pub. L. No. 273-1985. See also Buckley,
Indiana’s New Videotaped Wills Statute: Launching Probate into the 21st Century, 20 Vavr. U.L.
Rev. 83, 86-87 (1985) (discussing original requirements of Bill 1913).

124, H.B. 1913, 104th Ind. Gen. Assem., Ist Sess., Pub. L. No. 273-1985.

125. INp. CopE ANN. § 29-1-5-3 (Burns Supp. 1988).

126. Id.
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to establish its limitations. Although broad in its use of videotape as evidence
of proper will execution, its application was limited to that purpose.

In 1989, an amendment bill was introduced seeking to eliminate the videotape
provision. The Senate Judiciary Committee, however, reinstated the
language.'*” When the House considered this legislation, the House Judiciary
Committee expanded videotape’s evidentiary role. Under the modified resolu-
tion, videotape would be admissible as evidence of (1) the proper execution
of a will; (2) the intentions of a testator; (3) the mental state or capacity of
a testator; (4) the authenticity of a will; and (5) matters determined by a court
to be relevant to the probate of a will.'?® This new language would immensely
broaden the scope of the statute and further increase the value of videotape
as an evidentiary tool.

In January 1988, another amendment would have authorized the use of
videotape in living wills.'?®* The provisions regarding living wills read as follows:

(e) If aliving will declarant or a life-prolonging procedures will
declarant makes a videotape that demonstrates:

(1) the proper execution of the declaration;

(2) the intention of the declarant;

(3) the mental state or capacity of the declarant; or

(4) the authenticity of the declaration;
the attending physician (if provided a copy of the videotape) shall
make a copy of the videotape a part of the declarant’s medical
records. However, the physician’s failure to do so does not affect
the validity of the declaration.

(h) A videotape may be used to demonstrate the following:
(1) The proper execution of the declaration.
(2) The intentions of the declarant.
(3) The mental state or capacity of the declarant.
(4) The authenticity of the declaration.'?®

This proposal has not yet been enacted.
New Jersey

In September 1986, the New Jersey legislature introduced an act providing

127. S.B. 147, 106th Ind. Gen. Assem., 1st Reg. Sess. (1989). The language was reinstated
following protests by the author. See Letters of Jan. 23, 1989, from William R. Buckley to
members of the Senate Judiciary Committee, 106th Ind. Gen. Assem., 1st Reg. Sess. (1989).

128. S.E.A. 147, 106th Ind. Gen. Assem., 1st Reg. Sess., Pub. L. No. 262, 1989. The Gover-
nor signed this legislation May 1, 1989. The House inserted its modifying language based upon
H.B. 1181, 105th Ind. Gen. Assem., Ist Reg. Sess. (1987), suggested by the author. See Letters
of March 15, 1989 from William R. Buckley to members of the House Judiciary Committee,
106th Ind. Gen. Assem., 1st Reg. Sess. (1989).

129. H.B. 1087, 105th Ind. Gen. Assem., 2d Reg. Sess. (1988). For additional discussion of
videotaping living wills, see Buckley, Videotaping Living Wills: Dying Declarations Brought to
Life, 22 VaL. U.L. Rev. 39 (1987).

130. H.B. 1087, 105th Ind. Gen. Assem., 2d Reg. Sess. (1988).
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for the use of videotape as a testamentary instrument.'** The proposal was
extremely broad, allowing videotape to be used not merely as an evidentiary
tool but as a valid will itself, provided it was accompanied by a written
transcription.'** The bill was favorably reported upon by the Assembly Judicial
Committee in the spring of 1987, but it was not enacted. The bill set forth
a detailed account of what the videotape must include and the steps to be
followed in the taping process. The bill read as follows:

3B:3-2. Formal execution of will.

2. A videotape is valid as a will, if it is accompanied by a written
transcription and otherwise complies with the requirement set forth
in N.J.S. 3B:3-1 et seq.

3. The videotaped will shall additionally comply with the follow-
ing requirements:

a. The testator shall appear before the camera with
at least two witnesses and his attorney. He shall an-
nounce to them that this videotape session is his last
will and testament and request that they act as witnesses;

b. The attorney shall question the testator during the
filming of the videotape to demonstrate the testator’s
sound mind and satisfactory memory and understanding
of the event;

c. The testator shall recite aloud the entire contents
of the will, which recitation must be videotaped in its
entirety in a continuous fashion so that there are no
interruptions in the videotape;

d. The testator must appear on the videotape during
the entire recording session;

e. The videotape must possess a sound track
recording;

f. The audio and visual quality must be sufficiently
clear and intelligible so as to be readily comprehended
and so as to readily identify the testator, witnesses, and
attorney;

g. The videotape must be made self proved by
simultaneously executing a written document pursuant
to the provisions of N.J.S. 3B:3-4 which shall set forth
the name and address of the video operator;

h. The execution of the self proving document shall
also be videotaped and the testator, witnesses, and of-
ficer shall appear before the camera; and

i. The videotape must be taped with a time and date
generator.

131. H.B. 3030, 202nd N.J. Leg., Ist yr. Sess. (1986).
132, Id.
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4. The videotaped will, along with the self proving document,
shall be retained by the testator and a duplicate copy of both the
videotaped will and the self proving document shall be retained
by the testator’s attorney. The duplicate copy shall be clearly
marked as a copy and it shall be stated on the recording that it
is a copy and is not to be used as a will.

5. A videotaped will may be reproduced from one type of
videotape to another type of video medium, provided that:

a. The testator declares in writing that he intends the
replication to operate as a republication of the original
videotaped will;

b. The replication occurs in the presence and under
the direction and supervision of the testator;

¢. The reproduced video recording complies with all
the requirements for videotaped wills;

d. A written self proving document is simultaneous-
ly executed pursuant to N.J.S. 3B:3-4 and paragraph
g, of section 3 of this act, which sets forth the date and
location of replication, the testator’s imtention to
replicate and republish the original videotaped will, the
testator’s purpose for the replication and the names and
addresses of all persons present or involved in the
replication process; and

e. The original reproduced video recording shall be
retained by the testator and the self proving document
shall be attached to the reproduced video recording.

6. A videotaped will which meets the provisions of this act will
may [sic] be admitted to probate without further affidavit, deposi-
tion or proof, A videotaped will which fails to meet the provisions
of this act may be admitted to probate only in solemn form in
the manner provided by the Rules Governing the Courts of the
State of New Jersey.!3?

If enacted as proposed, the bill would establish explicit guidelines for the
practitioner. Because of its comprehensive approach, the bill should be sub-
ject to very little misinterpretation by the courts or misapplication by attorneys.
Conversely, the provision’s exhaustive nature may prevent innovative use by
practitioners and would give courts little or no discretion in ruling on a
videotaped will’s validity.

New York

In 1987, a bill was proposed in the New York legislature that would have
allowed videotape to be admitted in probate proceedings.'** The proposal would

133. Id.

134. S. Res. 5098, 210th N.Y. Leg. (1987-88) (bill proposed additional section 1407-a to Sur-
rogate’s Court Procedure Act).

https://digitalcommons.law.ou.edu/olr/vol42/iss1/3



1989] THE PROBATE PROCESS

73

have created a new section providing for the use of videotape as an eviden-
tiary tool in proving a will.!** However, it has not yet been enacted. The pro-
vision read as follows:

§ 1407-a. Additional proof

In addition to other procedures prescribed for the proof of wills,
a videotape may be admissible during probate proceedings as
evidence of the following:
The proper execution of a will;
The intentions of the testator as indicated in a will;
The mental state or capacity of the testator;
The authenticity of a will; and
Any other facts that, in the court’s discretion, are relevant
to the probate of the testator’s will or the administration
of the testator’s estate.!*®

bl o e

Although strictly evidentiary in nature, the proposed section is fairly broad
as it expressly provides for application if relevant in the court’s discretion.
This subsection not only would retain the court’s substantial discretion, it
would encourage practitioners to use videotape in original and experimental

ways.

Texas

In 1985, the Texas legislature introduced two bills concerning the use of
videotape as evidence in probate proceedings.!* House Bill 247, companion
to Senate Bill 732 and identical to it,'*® provided for the application of
videotape or film of the will ceremony as an evidentiary tool.'*® Neither bill
was enacted, but H.B. 247 read as follows:

Sec. 84A. FILM OR VIDEOTAPE AS EVIDENCE.

(a) A film or videotape recording of the execution of a will is
admissible as evidence of the identity and competency of the person
making the will, and of any other matter relating to the will and
its validity.

(b) This section does not prevent the supreme court from adopt-
ing rules of evidence relating to the use of film and videotape
evidence in other proceedings, or from supplementing this section
with other rules not inconsistent with this section.!'*®

Although limited to admission for purely evidentiary purposes, the language
of this proposal was sufficiently broad to allow for virtually unrestricted ad-

135.
136.
137.
138.
139.
140.

Id.

Id.

Tex. H.B. 247, 69th Leg. (1985); Tex. S.B. 732, 69th Leg. (1985).
Tex. S.B. 732, 69th Leg. (1985).

Tex. H.B. 247, 69th Leg. (1985).

Id.
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mission.'*! Expressly providing for admission as evidence of the testator’s
“‘identity and competency’’ is unnecessary surplusage in view of the follow-
ing clause allowing videotape to be admitted as evidence of anything relevant
to the will and its validity.!*2 The testator’s identity and competency are cer-
tainly relevant to the validity of the will. Perhaps the testator’s competency
was expressly referred to because that was the primary purpose for which
the provision was intended, but that is unclear.

Proposed Model Statute—Evidentiary

A videotape may be admissible during probate proceedings as evidence of:

(1) the proper execution of a will;

(2) the intentions of the testator;

(3) the mental state or capacity of the testator;

(4) the authenticity of a will; and

(5) any other facts that, in the court’s discretion, are relevant to the pro-

bate of the testator’s will or the administration of the testator’s estate.'*

This proposed statute expressly authorizes the admission of videotape only
for evidentiary proposes. Each evidentiary element of proof in the probate
process could be addressed by the use of videotape, and the court would have
broad discretion to admit any facts ‘‘relevant to the probate.”’

Proposed Model Statute—Testamentary Instrument

A videotape may be admissible as a will, [either with or without a written
transcription,] provided that the following requirements are met:

(1) the testator must recite aloud the entire contents of the will;

(2) such recitation must be videotaped in its entirety in a con-
tinuous fashion, so that there are no interruptions in the videotape;

(3) the testator must appear on the videotape during the entire
recording session;

(4) the videotape must possess a soundtrack recording;

(5) the audio and visual recording must be of a sufficiently clear
and intelligible quality as to be readily comprehended upon display;
and

(6) a written self-proving or acknowledgment document must be
executed contemporaneously with the videotape recording of the
will.

(a) The self-proving or acknowledgment instrument
must be signed by the testator (or by another person
at the direction and in the presence of the testator) and
two (2) or more witnesses, each in the presence of the
others.

141. Id.

142. Id. )

143. Adapted from Buckley, Devising Videotaped Will Statutes: A Primer, BARRISTER (Spring
1986), at 37.
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(b) The execution of the self-proving or acknowledg-
ment document may [shall] also be videotaped with the
testator and attesting witnesses appearing together within
the camera’s field of vision during recordation of the
execution ceremony.[;][and]

[(7) a written transcription may [shall] accompany the videotaped
will, and such a writing shall contain a provision in which the person
that prepared the transcript states, under oath, that the writing
was made contemporaneously with the videotape.]'**

Any provision allowing a videotape to function as a written will must be
drafted to avoid the dangers the writing requirement was designed to prevent.
By requiring a continuous recording of the execution ceremony, possible
tampering with the tape, which may arise if there are a number of stops and
starts, would be reduced.'** Even without the optional addition of the written
transcription, the signature requirement is satisfied by an accompanying self-
proving document. The explicit guidelines set forth by the provision would
prevent misuse of this new medium in the probate process and would foster
uniformity in its use and application.

The Future of Probate Videotape

The use of probate video is in its infancy. Videotape technology was not
developed until the 1950s'¢ and did not become widely available and afford-
able until the late 1970s and early 1980s.'4’

As recently as eight to ten years ago, the concept of probate video had
not yet entered legal literature and commentary. Within the past eight years,
probate video has begun to enter the mainstream of estate planning as more
articles are written,'*® statutes introduced (one even being enacted),'** and
public awareness of the technique increases.!*® As with most innovative tech-
niques, videotape in the probate process has its skeptics.'*!

Eventually more jurisdictions will enact provisions expressly authorizing the
use of videotape as evidence of the will execution ceremony and as a replace-

144. Id.

145, Id.

146. See, e.g., 2 C. Scorr, PHoTOGRAPHIC EVIDENCE § 716 (1969) (*“Videotape was first
demonstrated in 1951 and was in commercial use by 1954.”%); Salvan, Videotape for the Legal
Community, 59 JUDICATURE 222, 222-24 (1975) (Ampex Corporation invented videotape in 1956
and its first commercial use occurred on November 30, 1956).

147. Inspection of current television, radio, and newspaper ads clearly shows relatively low
cost and widespread availability of videotape recorders, video cameras, and related products.

148. See supra note 18.

149. See supra the section ‘‘Existing and Proposed Legislation.”

150. See, e.g., School, Safeguard Your Will, Today’s Catholic, Oct. 25, 1985, at 2-B, col.
1; Personal Law: Where There’s a Way, There May Not be a Will, 39 CHANGING TiMES 89 (June
1985); Berardinelli, Technology Beat: Immortal Movies and Paper Briefcases, Tex. Press Clipping
Bureau Dallas, Nov. 5, 1984, at 243, col. 1.

151. S. Smith, ‘‘Anticipating the Defense of Will Contests’’ (A.B.A. videotape 1983) (fears
problems with videotape outweigh its potential benefits).

Published by University of Oklahoma College of Law Digital Commons, 1989



76 OKLAHOMA LAW REVIEW [Vol. 42:43

ment/alternative to a written will. The speed with which such techniques gain
widespread support will continue to increase as the legal profession and the
lay community become more comfortable with these new methodologies.

Just as written wills may become relegated to history, so too may videotaped
wills. As technology continues its incessant progress, new methods of
documenting a testator’s last wishes will emerge, many of which are beyond
speculation. One that seems plausible is the ‘‘hologramic’ will. By use of
laser-generated, three-dimensional images, near perfect reproductions of
testators will be possible. Such recordings, rather than being on a magnetic
tape, could be stored in a microchip small enough to fit on the head of a
pin. Testators would be able to carry all of their valuable documents, including
their wills, with them at all times and perhaps even have some of them
surgically implanted in their bodies.

Conclusion

Attorneys dedicated to providing clients with the best legal services available
must remain abreast of technological developments that impact the legal pro-
fession. Videotape, a relatively recent advancement, is increasingly utilized
in both civil and criminal arenas and is beginning to make its way into the
probate context. Videotape potentially may serve two separate probate func-
tions: (1) as an evidentiary tool to prove certain elements of a valid will; and/or
(2) as constituting the testamentary instrument itself, Utilizing videotape in
these ways is highly advantageous because as accuracy is refined, testamen-
tary intent is clarified, and will contests are discouraged.

A number of procedural barriers may temporarily impede the use of
videotape in probate. If offered as the actual testamentary document, an ena-
bling statute is necessary to circumvent the traditional writing requirement,
unless the surrounding circumstances fall within holographic will parameters.
If offered for purely evidentiary purposes, videotape constitutes excellent ex-
trinsic proof of testamentary intent, capacity, proper execution, and lack of
fraud or undue influence. When utilized for these evidentiary purposes,
videotape must satisfy the same evidentiary requirements encountered by tradi-
tional forms of extrinsic evidence offered on these issues. Videotape is generally
held to the admissibility standards applicable to photographs, audio recor-
dings, or motion pictures. The most important admissibility concern is that
the tape be a true and accurate representation of the events portrayed. The
introduction of videotape will likely be met with a battery of hearsay objec-
tions, although most of these can easily be overcome. Ultimately, admissibili-
ty is at the court’s discretion and the videotape may be excluded if its pro-
bative value is substantially outweighed by other equitable concerns.

To date, Indiana is the only state to enact a probate video statute. A poll
of Indiana probate judges indicates that the judiciary views the statute
favorably as an evidentiary tool. Other state legislatures, including New Jersey,
New York, and Texas, have proposed probate provisions allowing the introduc-
tion of videotapes either as evidence or as the will itself. None of these pro-
posals have yet been passed into law.
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The law governing video probate is still in its formative stages. However,
the concept is maturing, and in the best interests of justice, its use should
gain rapid support as videotape is proven to be a highly accurate and in-
valuable tool in the probate arena. In the interests of professionalism, at-
torneys should seek to avail themselves and their clients of the significant
edge offered by the use of videotape in probate.
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