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A CONGRESSIONAL CALL TO ARMS: THE TIME
HAS COME FOR CONGRESS TO ENFORCE THE
FIFTH AMENDMENT'S TAKINGS CLAUSE

MARK W. SMITH*

There is nothing which so generally strikes the imagination, and
engages the affections of mankind, as the right of property; or that sole
and despotic dominion which one man claims and exercises over the
external things of the world, in total exclusion of the right of any other
individual in the universe.

— William Blackstone'

I can certainly conceive of rational people who, if pressed to a choice,
would be willing to give up the right to wear a jacket with obscene
words on it in order to retain the right to construct a building or run

a railroad.
— The Honorable Alex Kozinski’
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Introduction

The government, as a sovereign, has an absolute right to appropriate private
property under certain circumstances. However, the Fifth Amendment to the United
States Constitution prohibits government from taking private property for public use
without paying just compensation.’ The Fifth Amendment's Takings Clause contains
two specific limitations on the government's authority to take private property: (1)
private property must be taken for "public use™ and (2) the government must pay
"just compensation” to the citizen whose property has been taken’ This article
focuses on the Takings Clause's second limitation — the just compensation
requirement — and explores its application to situations where governmental actions
have substantially reduced the value of regulated property.®

3. U.S. CoNnsT. amend. V. The Takings Clause applies to the states through the Due Process Clause
of the Fourteenth Amendiment. Chicago, B. & Q. R.R. v. City of Chicago, 166 U.S. 226, 234 (1897).

4. U.S. CoNsT. amend. V. Recent Supreme Court decisions have severely undermined this
protection by greatly expanding the concept of public use. Gideon Kanner, The Right to Take, in
EMINENT DOMAIN AND LAND VALUATION LITIGATION 193, 195 (1994); see Hawaii Housing Auth, v.
Midkiff, 467 U.S. 229 (1984) (finding state statute authorizing the condemnation of an owner's land for
the purpose of transferring land to other private parties to constitute a "public use" for Takings Clause
purposes).

S. U.S. CONST. amend. V.

6. While this article will focus on the Federal Takings Clause, it should be noted that every state
constitution includes a just compensation clause. Keith W, Bricklemyer & David Smolker, Inverse
Condemnation, in CURRENT CONDEMNATION LAW 54, 54 (Alan T. Ackerman ed., 1994).
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1996] A CONGRESSIONAL CALL TO ARMS 297

The Takings Clause memorializes the belief that though the government may take
private property for the public's benefit, it may not force a private citizen alone to
subsidize the government's objectives.” If the public as a whole benefits, then the
public as a whole should pay for the benefit® To reach a contrary conclusion is to
advance the unconscionable notion that a majority of the public may receive a free
ride on the backs of a few unlucky individuals.

Under the Takings Clause, property owners are entitled to receive compensation
when the government formally appropriates the title to their property for public use
through a legal process called condemnation. When the government does not formally
appropriate title to private property, owners may still be entitled to receive compen-
sation. In the absence of a formal condemnation action, property owners are entitled
to receive compensation if a government action (1) caused the physical invasion of
their property;® (2) reduced their property's value to zero, for reasons other than
preventing a public nuisance;® or (3) attached unreasonable or disproportionate
permit conditions on their property's use." To obtain payment, the injured property
owner must file a lawsuit against the government — a suit called an inverse
condemnation action — and prove that the effect of the government action falls into
one of the above categories requiring compensation.

Despite the available avenues for obtaining just compensation, the Supreme Court's
application of the Takings Clause to government regulations has created a
jurisprudential landscape where no compensation is required in the vast majority of
situations where a government regulation causes a substantial reduction to the value
of an owner's property. Government regulations result in lost property values in areas
as diverse as "housing and rent regulation, savings and loan regulation, user fees,
wetlands protection, mining and minerals, hazardous substances, and recreational
trails." Regardless of the area of regulation, as federal, state, and local regulations
increase in number and widen in scope, more and more property owners are finding
themselves unable to use their property for legitimate purposes and unable to recover
for the resulting losses."

In this article, I argue that because the Supreme Court has failed to adequately
protect property rights in the regulatory takings area, Congress should exercise its
legislative prerogative and extend greater protections to property owners — protections
which will require just compensation in cases where government regulations have

£y

7. Dolan v. City of Tigard, 114 S. Ct. 2309, 2316 (1994) (citing Armstrong v. United States, 364
U.S. 40, 49 (1960)).
8. Id.
9. Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 435 (1982).
10. Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1028-29 (1992).
11. Nollan v. California Coastal Comm'n, 483 U.S. 825, 837 (1987); Dolan, 114 S. Ct. at 2320-21.
12. James E. Brookshire, “Taking" the Time to Look Backward, 42 CATH. U. L. REv. 901, 901-02
(1993) (citations omitted).
13. Roger Pilon, Director, Center for Constitutional Studies, Cato Institute, Statement Before the
Subcomm. on the Constitution of the House Comm. on the Judiciary (Feb. 10, 1995) [hereinafter Pilon,
Constitution Subcomm. Statement], available in 1995 WL 6621620.
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298 OKLAHOMA LAW REVIEW [Vol. 49:295

substantially reduced the value of private property but do not fall within one of the
Supreme Court’s categories of cases mandating compensation.

Part I demonstrates how the protection of property rights is essential to a just and
flourishing society, a fact recognized by our constitutional text and philosophical
heritage. Part II identifies the gap between constitutionally mandated property
protections and the inconsistent, insufficient protection found in today's takings
jurisprudence. Part IfT shows that the Fourteenth Amendment grants Congress the
constitutional authority to enact a comprehensive Takings Statute. Part IV outlines a
model Takings Statute that Congress could pass to extend greater protection to
property owners ageinst local, state, and federal laws and regulations that limit
legitimate property uses; and Part V explains the benefits of such a statute. Finally,
Part VI responds to anticipated public policy concerns regarding the proposed Takings
Statute, with an emphasis on its implications for environmental protection.

L The Constitution, the Framers, and the Needs of Society
Mandate That Property Rights Be Fully Protected

A. The Framers Designed the Constitution to Protect Individual Property Rights

The Framers* understood the danger to individual liberties posed by concentrating
too much power in government. To counteract this threat, they drafted and the states
ratified the Constitution and the Bill of Rights. Special protections for private property
owners were included in both documents.

The Framers intended the rights of people in their property to be fully protected
against government intrusion,” for they considered an individual's right to acquire,
own, and enjoy property to be among the most fundamental of rights.” In fact, the
Framers regarded property rights as natural liberties that preexisted government and
were independent of the Constitution.” John Adams wrote that "property is [as]
surely a right of menkind as liberty."®

The texts of the Constitution and Bill of Rights reflect the Framers' intention to
guarantee the utmost protection to private property. "More than twenty provisions of

14. For thie purpos:s of this article, the "Framers" refers to those individuals who drafted, debated,
and ratified the Constitation and Bill of Rights.

15. See MARK PO.LOT, GRAND THEFT AND PETIT LARCENY 11 (1993). See generally DAVID F,
EPSTEIN, THE POLITICAL THEORY OF THE FEDERALIST (1984).

16, Michael S. Greve, Property Rights at the Bicentennial: Course Correction or Constitutional
Revolution, 25 BEVERLY HILLS B. AsSS'N J. 114, 115 (1991); see Loren A. Smith, Foreword, 42 CATH.
U. L. Rev. 717, 717-18 (1993); Charles W. McCurdy, A Jurisprudence of Conceptions, 11 GEO. MASON
L. REV. 77 (1988); see also JAMES W. ELY, JR., THE GUARDIAN OF EVERY OTHER RIGHT 10-59 (1992)
(explaining in detail why the Framers and the American colonists considered the individual right to
private property inalienable).

17. Page Carroccia Dringman, Regulatory Takings: The Search for a Definitive Standard, 55 MONT,
L. REV. 245, 248 (1994). James Madison wrote the "rights of property originate” from the "diversity in
the faculties of men” rather than from a positive grant from government. THE FEDERALIST NoO. 10, at
130-31 (James Madiscn) (Benjamin Fletcher Wright ed., 1961).

18. John Adams, Defence of the Constitutions of Government, in 6 THE WORKS OF JOHN ADAMS
3, 8-9 (1851).

https://digitalcommons.law.ou.edu/olr/vol49/iss2/4



1996] A CONGRESSIONAL CALL TO ARMS 299

the Constitution directly or indirectly concern themselves with the protection of
property and economic rights."” Of those twenty, the Fifth Amendment's Takings
Clause is the "Constitution's primary guarantee for ownership."”

The Framers went to great lengths to protect the right to property because of their
experiences living under British rule” and, later, under the Articles of Confederation.
It was, after all, the failure of the Articles of Confederation to fulfill its property-
protection purpose that led to the convening of the Constitutional Convention and the
adoption of the Constitution.” Under the Articles of Confederation, the fledgling
nation witnessed states "enacting laws for special individuals, setting aside Court
Jjudgments, repealing vested rights, altering corporate charters, staying the bringing or
prosecution of suits, preventing foreclosure of mortgages, altering the terms of
contracts, and allowing tender in payment of debts of something other than that
contracted for."”

The Framers feared that continued state government interference with private
property and contract rights would result in the ruin of creditors, the destruction of
confidence in ordinary business transactions, and a weakening of general commerce *
Some even feared the disregard of some states for property rights would lead to civil
war. Alexander Hamilton wrote: "Laws in violation of private contracts, as they
amount to aggressions on the rights of those States whose citizens are injured by them,
may be considered as another probable source of hostility . . . ."*

To ameliorate these concerns, the Framers drafted the Constitution and Bill of
Rights containing over twenty property-protecting provisions.” This historical fact
demonstrates that in the Framers' eyes, "property occupied the central position among
all individual rights."?

B. Property Rights Are Necessary for a Just and Flourishing Society

Affording property ownership the fullest possible protection is essential to a just and
flourishing society.® So long as their goal is the promotion of material wealth,

19. POLLOT, supra note 15, at 11 (listing the constitutional provisions protecting property and
economic rights).

20. Bemard Siegan, Foreword to MARK POLLOT, GRAND THEFT AND PETIT LARCENY at i (1993).

21. ELY, supra note 16, at 10-25.

22. POLLOT, supra note 15, at 15.

23. CHARLES WARREN, THE MAKING OF THE CONSTITUTION 552-53 (1928); see also Home Bldg.
& Loan Ass'n v. Blaisdell, 290 U.S. 398, 454-65 (1934) (detailing the history of the Contracts Clause).

24. POLLOT, supra note 15, at 100.

25. THE FEDERALIST NO. 7, at 118-19 (Alexander Hamilton) (Benjamin Fletcher Wright ed., 1961);
see Adams, supra note 18, at 9 ("The moment the idea is admitted into society, that property is not as
sacred as the laws of God, and that there is not a force of law and public justice to protect it, anarchy
and tyranny commence.").

26. POLLOT, supra note 15, at 11.

27. Greve, supra note 16, at 115; ELY, supra note 16, at 25 ("Liberty and Property' became the
motto of the [American] revolutionary movement.").

28. Lynch v. Household Fin. Corp., 405 U.S. 538, 552 (1972) (explaining the interdependence
between the personal right to liberty and the personal right to property); Hendler v. United States, 952

" F.2d 1364, 1375 (Fed. Cir. 1991) (stating that the "notion of exclusive ownership as a property right is
fundamental to our theory of social organization," and that property rights are essential to economic

Published by University of Oklahoma College of Law Digital Commons, 1996
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individual freedom, and the general welfare, modern economic systems require a
political system respecting and protecting private property rights.”” Private property
is a prerequisite for economic,” environmental,” and social® prosperity. Further-
more, "recognition of economic rights serves the cause of individual liberty."

In sum, our society must approach issues involving private property rights with a
strong presumption of protection. This is what the Framers intended, the constitutional
texts dictate, and our quality of life demands.

II. Where Governiment Regulations Result in the Deprivation of Some, But Not
All, of an Individual's Property Value, the Judiciary Has Provided
Insufficient Property Rights Protection

. 'The Framers intended to protect individual property rights against direct and indirect
government encroachments.® The Framers, however, did not foresee the judiciary
abdicating its responsibility to fully protect property rights.* In interpreting the
Takings Clause, the United States Supreme Court has been left to its own devices to

development and the aveidance of wasting natural resources) (citations omitted).

29. Jerry Ellig, The Economics of Regulatory Takings, in REGULATORY TAKINGS: RESTORING
PRIVATE PROPERTY RIGHTS 69, 78-80 (Roger Clegg ed., 1994).

30. SeeRichard A. Epstein, Property as a Fundamental Civil Right, 29 CAL. W, L. REV. 187 (1992)
(explaining that property rights are fundamental because they allow resources to be used most
efficiently); Michael Mclvenamin, Keep It Simple, Solons, REASON, Nov. 1995, at 58 (quoting Richard
Epstein who explains private property is necessary for “"private innovation and public progress");
FRIEDRICH A. HAYEK, THE CONSTITUTION OF LIBERTY 32 (1960); Bernard H. Siegan, Hayek and the
United States Constitution, 23 SW. U. L. REV. 469, 470 (1994) (private ownership of property provides
incentives to maximize individual initiative and creativity); TERRY L. ANDERSON & PETER J. HiLL,
BIRTH OF A TRANSFER SOCIETY 6 (1989).

31. SeeNancie G. Marzulla, State Private Property Rights Initiatives as a Response to "Environmental
Takings," in REGULATORY TAKINGS: RESTORING PRIVATE PROPERTY RIGHTS 87, 111 (Roger Clegg ed.,
1994) (stating that societies which protect private property rights maintain healthier environments than
common property systems, as demonstrated by the "unprecedented environmental catastrophe produced in
Eastern Europe"); Ellig, supra note 29, at 80 ("[W]hen private property rights are well-defined and
enforced, externality problems disappear."). See also infra Part VL

32. See CHARLES E WHITTAKER, RETURN TO LAW, OR FACE ANARCHY 11 (1966) ("Next to the
right of liberty, the right of property is the most important individual right guaranteed by the Constitution
and the one which, united with that of personal liberty, has contributed more to the growth of civilization
than any other institution established by the human race.") (quoting former President and Supreme Court
Justice William H. Taft). )

33. ELY, supra note 16; JAMES M. BUCHANAN, PROPERTY AS GUARANTOR OF LIBERTY 59 (1993);
see also Lynch v. Household Fin. Corp., 405 U.S. 538, 552 (1972) ("A fundamental interdependence
exists between the persoral right to liberty and the personal right in property.”); WHITTAKER, supra note
32, at 12 (defending property rights as a human right); William W. Van Alstyne, The Recrudescence of
Property Rights as the Foremost Principle of Civil Liberties: The First Decade of the Burger Court, 43
LAW & CONTEMP. PROES. 66, 66-82 (1980); Bruce W. Burton, Regulatory Takings and the Shape of
Things to Come: Harbingers of a Takings Clause Reconstellation, 72 OR. L. REV. 603, 609 n.21 (1993).

34. Roger Clegg, Reclaiming the Text of the Takings Clause, in REGULATORY TAKINGS: RESTORING
PRIVATE PROPERTY RIGHTS, 7, 15 (Roger Clegg ed., 1994) (quoting James Madison explaining a just
government must hold property inviolate against direct and indirect governmental encroachments).

35. See POLLOT, supra note 15, at 52 (explaining that the debates during constitutional founding and
ratification period demonstrate the federal judiciary was designed to protect property rights).

https://digitalcommons.law.ou.edu/olr/vol49/iss2/4



1996] A CONGRESSIONAL CALL TO ARMS 301

determine if and when the results of a government action require the payment of just
compensation. Unfortunately, the Court's jurisprudence has failed to require that
government agencies pay for the partial reduction in the economic value of private
property caused by its regulations’ effects.

As currently interpreted, the Takings Clause mandates compensation for property
owners when government (1) forces the transfer of their title; (2) physically invades
their property;” (3) reduces, through regulation, the value of their property to zero
for reasons besides preventing a public nuisance;® and (4) attaches unreasonable or
disproportionate permit conditions on property use.”

At first glance, these four categories appear to afford significant protection to
property owners. However, appearances can sometimes be deceiving. In reality,
current jurisprudence fails to protect property owners in the vast majority of regulatory
takings cases — cases where government regulations result in a substantial, though
less than total, diminution in property value. One commentator aptly explains:

Most regulations do not reduce the value of a person's property to zero or
near zero. Rather, they reduce the value by 25 percent, 50 percent, or
some other fraction of the whole. In these circumstances — the vast
majority of circumstances — the owner gets nothing. Only if he is
"lucky" enough to be completely wiped out by a regulation does he get
compensation.”

It makes no difference to the affected property owner whether he loses his
property's value through direct condemnation or through a regulation’s effects.”’ In
either situation, absent the receipt of just compensation, he alone must bear the costs
of providing a benefit to the public-at-large. However, current jurisprudence
recognizes a significant difference between full and partial takings. If the owner
suffers his loss from a formal condemnation (i.e., where the government appropriates

36. United States v. Clarke, 445 U.S. 253, 255-58 (1980).

37. Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 435 (1982).

38. Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1003, 1028-29 (1992).

39. Nollan v. California Coastal Comm'n, 483 U.S. 825, 837 (1987); Dolan v. City of Tigard, 114
S. Ct. 2309, 2320-21 (1994).

40. Pilon, Constitution Subcomm. Statement, supra note 13; see also Dennis J. Coyle, Takings
Jurisprudence and the Political Cultures of American Politics, 42 CATH. U. L. Rev. 817, 828 (1993);
see also William C, Haas & Co. v. City & County of San Francisco, 605 F.2d 1117, 1120 (Sth Cir.
1979) (holding that $1.9 million loss out of $2 million investment not a taking); Hadacheck v. Sebastian,
239 U.S. 394, 405, 409-11 (1915) (property owner denied compensation even though the government
regulation caused the land to decrease in value 88%); Village of Euclid v. Ambler Realty Co., 272 U.S.
365, 384 (1926) (no compensation required even though regulation's effect was to decrease property's
value 75%).

41. See United States v. Lynah, 188 U.S. 445, 470 (1903) ("[W]here the government by the
construction of . . . public works so floods lands belonging to an individual as to substantiaily destroy
their value there is a taking within the scope of the Fifth Amendment. While the government does not
directly proceed to appropriate the title, yet it takes away the use and value; when that is done it is of
little consequence in whom the fee may be vested.").
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302 OKLAHOMA LAW REVIEW [Vol. 49:295

the property’s title)” or he loses his property's entire value,” then just compensation
will be forthcoming. If, on the other hand, the owner loses some, but not all, of the
value of his property as a result of a government regulation, no compensation will be
forthcoming. The law treats property owners in these situations differently, even
though the economic harm to them both is the same because the Supreme Court
currently analyzes regulatory takings cases backwards.* Rather than asking whether
a government action has reduced the value of an owner's property and, if so, by how
much, the Court asks what econromic value the owner retains in his regulated
property.*” If the remaining value is zero, compensation is required;* otherwise, the
owner receives nothing. This approach is logically akin to asking whether someone
is a thief if he merely takes the stereo and television but beneficently leaves behind
the furniture and car.” After all, the thief did not deprive the unlucky victim of
everything.

The Supreme Court's "backwards" approach dates back to its decision in
Pennsylvania Coal Co. v. Mahon,® which laid an inadequate foundation on which
to build a principled and systematic theory of regulatory takings.” Mahon's majority
opinion, drafted by Justice Oliver Wendell Holmes, Jr., originated the emphasis on the
"diminution in value" to private property caused by an alleged regulatory taking.*
Instead of creating a clear rule requiring compensation whenever a regulation reduces
property values, the Court decided that a regulation’s effect requires just compensation
only when it "goes too far.""

Besides not protecting property owners sufficiently, current regulatory takings
jurisprudence (which is based on the "goes too far" standard) lacks any consistent or
unifying theme or formula® Distinguishing between regulations which require

42, Clarke, 445 U.S. at 255-58.

43. Lucas, 505 U.S. at 1028-29.

44. See Pilon, Constitution Subcomm. Statement, supra note 13,

45. See id.; Lucas, 505 U.S. at 1029-30 (requiring courts to evaluate whether the owner's property
has any economic value remaining after the imposition of a regulation); Penn Cent. Transp. Co. v. New
York City, 438 U.S. 104, 124 (1978) (requiring courts to evaluate, inter alia, "the economic impact of
the regulation").

46. Lucas, 505 U.S. at 1030.

47. See Roger Pilon, Director, Center for Constitutional Studles, Cato Institute, Statement Before
the Senate Env't & Pub. Works Comm., at 5 (June 27, 1995), available in 1995 WL 10387624.
Analogizing government actions that result in uncompensated takings of private property to a common
thief is quite apt, for one could argue that the Fifth Amendment's Takings Clause does nothing more than
apply the Bible's pronouricement "Thou shalt not steal" to the government, See Siegan, supra note 20,
at 1.

48. 260 U.S. 393 (1922).

49. Carol M. Rose, Mahon Reconstructed: Why the Takings Issue Is Still a Muddle, 57 S, CAL. L.
REV. 561, 562 (1984) (stating that Mahon has generated much of the current confusion in takings law);
see also BRUCE ACKERMAN, PROPERTY AND THE CONSTITUTION 163-66 (1977) (same); James L. Oakes,
"Property Rights" in Constitutional Analysis Today, 56 WASH. L. REV. 583, 603-09 (1981) (same).

50. Rose, supra note: 49, at 562.

51. See Mahon, 260 U.S. at 415.

52. Burton, supra note 33, at 611-13. Though this article deals mostly with federal takings
jurisprudence, state courts have fared little better in arriving at an adequate takings jurisprudence. See
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316 OKLAHOMA LAW REVIEW [Vol. 49:295

were enacted "to benefit the public as 2 whole."™ In such cases, the amount of land
removed from private use can be substantial. Nevertheless, the Supreme Court has
offered no logical distinction between these two types of takings nor explained why
a government agency should be prepared to compensate property owners in one set
of cases but not the other.

The constitutional prohibition on uncompensated takings was designed to bar
government from forcing a few people to bear public burdens which should be borne
by the public as a whole.”” Besides being fair, requiring the government to
compensate property owners when it prohibits or restricts reasonable land uses
encourages a superior calculation of the costs and benefits of proposed regulatory
actions. When govemnment is allowed to take property through regulation without
paying compensatior,, the government has no incentive to consider the costs of the
proposed regulation.” Regulations are then falsely seen as producing benefits with
no costs. Requiring the government to pay compensatlon forces public officials and
the public to consider the actual costs of public goods.™ Absent this economic and
fiscal incentive to prioritize, government agencies have every incentive to infringe
upon and, thereby, to take as much private property as possible.™

VI. Responses to Anticipated Arguments Against the Takings Statute

As the 104th Congress debated the efficacy of some takings bills, a few points were
raised repeatedly in opposition to the proposed legislation. This section addresses
some of the arguments raised against takings legislation.

A. Argument: "The Public Will Have to Pay Polluters Not to Pollute"

Proposals to require government agencies to compensate property owners are
routinely portrayed as anti-environmental and pro-polluter.”

126. Id. at attach. 1.

127. Armstrong v. United States, 364 U.S. 40, 49 (1959); see Dolan v. City of Tigard, 114 S. Ct.
2309, 2316 (1994) (citing Armstrong, 364 U.S. at 49); see also Richard L. Stroup, Political Economy
Research Ctr., Takings and Environmental Habit, in DRAWING THE LINE: PROPERTY RIGHTS AND
ENVIRONMENTAL PROTECTION 13-14 (John S. Archered., 1992) (explaining that because regulations such
as zoning, wetlands preservation, and endangered species protection purportedly provide benefits to the
whole community, the whole community should pay for the costs of those policies).

128. Fred F. French Investing Co. v. City of New York, 350 N.E.2d 381, 387 (N.Y. 1976).

129. Id. ("[T]he ultimate economic cost of providing the benefit is hidden from those who in a
democratic society are given the power of deciding . ... When [the social cost is] successfully
concealed, the public is not likely to have any objection to the 'cost-free’ benefit."); Ellig, supra note 29,
at 84 ("[Ploliticians who impose too many regulations that are not worth the cost will find their
popularity dwindle, because of the excessive tax burden that accompanies the excessive regulation.");
Marzulla, supra note 31, at 112 ("Regulations are most cost-effective when the party to whom the alleged
benefit accrues (in this case, the public) bears the cost.").

130. Government entities have little financial incentive to seek the most efficient means to achieve
public goals when they know they will not be forced to pay for even the most excessive regulations. See
Burrows v. City of Keere, 432 A.2d 15, 20 (N.H. 1981); William K. Swank, Note, Inverse Condem-
nation: The Case for Diminution in Property Value as Compensable Damage, 28 STAN. L. REv. 779,
795 (1976); Note, supra note 123, at 730-32.

131. For instance, Assistant Attorney General John R. Schmidt has described takings legislation as

https://digitalcommons.law.ou.edu/olr/vol49/iss2/4



1996] A CONGRESSIONAL CALL TO ARMS 317

Contrary to such hyperbolic claims, the Takings Statute would be neither anti-
environment nor pro-polluter. Instead, the Takings Statute would ensure that the costs
of public policy are borne fairly throughout society, rather than by a few unfortunate
individuals.

The Takings Statute, like current takings law, would not compensate property
owners for polluting the environment because the Statute would prevent owners from
using their property to injure public or private rights.™

Under longstanding principles of common law, land uses which cause pollution
constitute "trespasses” or "nuisances.” As one commentator explains:

Indeed, the proper aim of federal government efforts to protect "the
environment" is to prevent the imposition of harmful substances upon
unconsenting persons and their properties; and, barring that, punishing
those who transgress against others in this manner. This is the aim of
controlling pollution — controlling the unwanted imposition of wastes or
toxins by one party on another. Pollution is a "trespass" or "nuisance"
under the principles of common law."®

Though a comprehensive discussion of the contours of nuisance law is beyond the
scope of this article, a general word of caution is in order. In defining which human
activities constitute nuisances under the law, courts and legislative bodies should not
define the term so broadly that any activity that has any type of adverse effect upon
others is characterized as a "nuisance.” After all, virtually every human activity in
some sense may adversely affect another person.”™ For instance, while the advent
of electricity brought about great advancements in the quality of human life,
individuals who were at the time heavily invested in the candlemaking industry were
adversely affected. The advent of electricity probably caused a loss of profits to
candlemakers and reduced the value of their candlemaking machines and tools.
Nevertheless, the activities of the individuals who used their property to expand the
electricity industry could not be said to have constituted a common law nuisance,
despite the clear adverse effect upon the candlemaking industry. Thus, the advent of

codifying "the unreasonable notion that . . . taxpayers must pay people to refrain from using their proper-
ty in a way that harms others.” Thomas Lambert, Congress’ Job: Clarify Rights of Property Owners,
DETROIT NEWS, Mar. 2, 1995, at A10; see [Transcript of] the Vice Presidential Debate, N.Y. TIMES, Oct.
10, 1996, at B15 (remarks of Vice President Al Gore) ("Some have even proposed . . . that polluters
ought to be paid if they agree to stop dumping poisons into the river.").

132. See section I1I(d) of the Model Takings Statute set out supra Part IV.B. See also Lucas v.
South Carolina Coastal Council, 505 U.S. 1003, 1022 (1992) (stating "harmful or noxious uses' of
property may be proscribed by government regulation without the requirement on compensation™); Penn
Cent. Transp. Co. v. City of New York, 438 U.S. 104, 144 (1978) (Rehnquist, C.J., dissenting) (stating
that the Constitution does not permit a property owner to use property in a manner that injures the health
or safety of the community).

133. Adler, Constitution Subcomm. Statement, supra note 125, at 2; see also Stroup, supra note 127,
at 12-13 ("[TJo force [a] company to quit dumping large quantities of a harmful chemical into a
neighboring trout stream is not [a taking] because there was never the right to dump chemicals onto other
people's property.”).

134. PoLLOT, supra note 15, at 134.
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electricity, even if brought about through government action, would not violate any
private or public rights.

Some have argued that the definition of a "nuisance" should be broad enough to
prevent compensation in those situations where the societal benefit from a regulation
outweighs the harms to the owner of the regulated property. In stark contrast to
constitutional protections applying to criminal proceedings, when a takings question
arises, some argue that courts should balance the economic harm to the property
owner against the potential benefits to society from regulations.”® However, the
determination of whether a government action causes a taking of property should not
depend upon a cost-benefit analysis. The cost-benefit analysis paradigm should be
rejected because constitutional rights are not subject to a utilitarian calculus;
constitutional rights always trump otherwise desirable public policy goals. "A strong
public desire to improve the public condition is not enough to warrant achieving the
desire by a shorter cut than the constitutional way of paying for the change."™

The cost-benefit zmalysis paradigm is often rejected as an inappropriate approach
to analyzing issues of constitutional law. The Fourth Amendment's prohibition against
unreasonable searches and seizures, for example, protects the rights of criminal
defendants, despite the countervailing state interests, such as punishing the guilty.”
Courts have also refused to compromise the Fifth Amendment protections against self-
incrimination even though the effect of its application may be the frustration of the
truth-seeking functicn of a criminal trial.”® The Fifth Amendment's Takings Clause
merits similar deference.

B. Argument: "The Takings Statute Would Render Government Programs
Prohibitively Expensive"

Another oft-repeated objection to proposed takings legislation is that the increased
likelihood of payment by the government to property owners would be so costly that
important social and environmental programs would be disrupted.'”

This argument is unpersuasive because it fails to realize that the benefits derived
from government regulations are never free. Instead, the costs are borne by a few
individual property owners while most of the people who benefit from the regulations
(i.c., the public-at-large) pay nothing. Indeed, merely taking something does not make
it free — except to those who do the taking. To the person from whom it is taken,

135. See Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 409 (1922) (Brandeis, J., dissenting).

136. Id. at 416; see Gary Eisenberg, 1988 ANN. Surv. AM. L. 1101, 1135 ("Although in some
instances governments may fail to enact potentially beneficial land use regulation, the absence of such
regulation is a small price: to pay in order to ensure the protection of a fundamental constitutional right.").

137. See Miranda v. Arizona, 384 U.S. 436, 542 (White, J., dissenting) ("In some unknown number
of cases the [Miranda] Court's rule will return a killer, a rapist or other criminal to the streets . . . to
repeat his crime whenever it pleases him.").

138. See Edward Felsenthal, As Fifth Amendment Is Invoked More, Would Framers Rue What They
Created?, WALL ST. J., Sept. 12, 1995, at B1 (explaining that witnesses who take the Fifth Amendment
in criminal trials can thwart the trial's truth-finding function to the harm of society).

139. See, e.g., Jay D. Hair, President of the National Wildlife Federation in Lavelle, Closing the
Property Rights Contract, NAT'L L.1,, Mar. 27, 1995, at A10 (arguing that takings legislation would
adversely affect environinental protections).
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that action can be quite costly. For example, a thief who steals one's belongings may
not have to pay for the stolen property, but the rightful owner, or at least the owner's
insurance carrier, will have to pay for the lost property. To the thief, the property he
stole was free, but to others, it had very real costs. Those who are concerned about
the effect of takings legislation on the taxpayer, therefore, are asking the wrong
question. The proper question is not what is the cost of takings legislation to the
taxpayer but what is the value of the goods being acquired by the government and the
public-at-large through regulation.

The failure to account for all the costs of the public goods that government acquires
through regulation causes an artificially high demand for those public goods."
Imposing fiscal restraints on government agencies would result in a more efficient
utilization of resources.”” Absent the threat of an inverse condemnation action,
government regulators lack the financial incentive to seek the most efficient means
possible to achieve a desirable public goal; they know their agency will never be
forced to pay the costs of the attendant benefits — even for the most excessive
regulatory schemes.'? Therefore, mandating a compensation remedy for regulatory
takings would facilitate a more careful assessment of a regulatory action's social cost.

The Framers realized that sometimes the government must achieve public ends by
taking property from private parties. In attempting to balance public and private
interests, the Framers balanced the federal government's eminent domain power with
the requirement of just compensation to owners forced to sacrifice their property for
the public good. Only if the injured property owners were made whole would that
power of eminent domain be exercised justly. To do otherwise would cause
individuals to bear the full burden of the public's appetite — an unfair and costly
burden to shoulder.

It is instructive to compare the argument that a takings statute would make
government programs too costly with the similar claims made to preserve the now-
diminished doctrine of tort sovereign immunity.”® The traditional defense of the tort
sovereign immunity doctrine, which protects states and state officers from tort
liability,' recites a now-familiar refrain: "Historically governmental immunity was
thought necessary to protect governmental funds from depletion by payment of

140. See Fred F. French Investing Co. v. City of New York, 350 N.E.2d 381, 388 (N.Y. 1976);
Douglas W. Kmiec, Clarifying the Supreme Court's Takings Cases — An Irreverent but Otherwise
Unassailable Draft Opinion in Dolan v. City of Tigard, 71 DeENv. U. L. Rev. 325, 330 (1994)
("Apparently, however, it's no fun regulating if it's not for 'free.").

141. See Note, supra note 123, at 737-38; see also David Schoenbrod, On Environmental Law,
Congress Keeps Passing the Buck, WALL ST. J., Mar. 29, 1995, at A13 (explaining that regulatory
takings would build cost sensitivity into environmental regulations by requiring the government (and
therefore taxpayers) to pay for the cost of complying with environmental laws).

142, See id.; Adler, Constitution Subcomm. Statement, supra note 125, at 10.

143. Note, supra note 123, at 726-28; Owen v. City of Independence, 445 U.S. 622, 672 (1980)
(Powell, J., dissenting); Leland Badler, Municipal Zoning Liability in Damages — A New Cause of
Action, 5 UrB. LAw. 25, 38 (1973).

144, CIvIL ACTIONS AGAINST STATE AND LOCAL GOVERNMENT § 1.8, at 21-22 (Jon L. Craig ed.,
1992) [hereinafter CIVIL ACTIONS].
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damage claims, and it was reasoned that the individual victim's need to be made whole
must give way to the public welfare.""*

The existence of the sovereign immunity doctrine was rationalized as preventing the
government fisc from being drained by tort actions brought against it.!* This
argument is virtually identical to the ones made against proposed takings legis-
lation."” Today, most states have abrogated the tort sovereign immunity doctrine.'®
Courts have repeatedly rejected the public fisc argument, and the expected parade of
horribles has not occurred.” Even if there was empirical support for the public fisc
concern, principles of fairness would still require that compensation be paid to the
injured party, whether the party was injured by the negligence of a government
employee' or by the effects of a government regulation.

C. Argument: "Takings in Reverse: If Government Must Pay When Regulations
Reduce Property Values, Property Owners Should Compensate Government When
Government Increases Property Values" i

Some observers oppose takings statutes because, they allege, no requirement exists
that a property owner must pay his fellow taxpayers when government action increases
the value of his property.” While rhetorically attractive at first glance, this argument
is unpersuasive. First, unlike the Takings Clause of the Fifth Amendment, the United
States Constitution does not contain a "givings" provision. Thus, this objection to the
Takings Statute has no textual basis in the Constitution. Second, property owners
already pay for government actions which enhance property values.”” For instance,
property owners pay local taxes for municipal sewer lines and streets. Moreover, most

145. Sambs v. City cf Brookfield, 293 N.W.2d 504, 512 (Wis. 1980).

146. See Note, supra note 123, at 726; WILLIAM L. PROSSER, LAW OF TORTS § 131, at 978 (1980)
(explaining that one justification of the tort sovereign immunity doctrine is that governments cannot carry

n "if money raised by taxation for public use is diverted to making good the torts of employees")
(citations omitted).

147. See Note, supra note 123, at 726-27; see also Hair, supra note 139, at A10.

148. Since 1957, "many jurisdictions have judicially abrogated the common-law doctrine of
sovereign immunity.” CIVIL ACTIONS, supra note 144, § 1.8, at 23; Mark L. Van Valkenburgh, Note,
Massachusetts General Laws Chapter 258, § 10: Slouching Toward Sovereign Immunity, 29 NEW ENG.
L. REv. 1079, 1082 & n.%7 (1995).

149. Enghauser Mfg. Co. v. Eriksson Eng'g, 451 N.E.2d 228, 231 (Ohio 1983) ("[T]here is no
empirical data to support the fear that governmental functions would be curtailed as a result of imposing
liability for tortious conduct.”) (citations omitted); see Note, supra, note 123, at 727 (explaining that the
"prophesied disasters" anticipated if the tort sovereign immunity doctrine were abolished have not
occurred).

150. "That an individual injured by the negligence of the employees of a [government agency]
should bear his loss hims:If . . . instead of having it borne by the public treasury to which he and all
other citizens contribute, offends the basic principles of equality of burdens and of elementary justice."
Enghauser Mfg. Co., 451 N.E.2d at 231 (citations omitted).

151. Lambert, supra note 131, at A10 ("[Tlhe government often increases property values by
providing such amenities as interstates, bridges and sewer lines. 'Perhaps, then, property owners should
therefore pay every time a government action raises the value of their property.™) (internal citation
omitted).

152. JONATHAN H. ADLER, PROPERTY RIGHTS READER 4 (1995).
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municipalities base their property tax system on the value of the owner's property.
Thus, the more a government action benefits an owner's land and increases its value,
the higher that landowner's property taxes will be. Third, government's very purpose
is to enhance the worth of an individual's life, liberty, and property above what they
would be in a world without government.® Individuals, who already pay taxes for
the express purpose of having a government improve their lives, should not pay even
more tribute when the government actually fulfills that purpose.

Conclusion

Despite a relatively straightforward constitutional mandate, few legal problems have
proven as resistant to judicial solution as those posed by the Constitution's requirement
that private property shall not be taken for public use without just compensation.
Although courts and commentators have tried to create an understandable framework
for analyzing regulatory takings for almost three-quarters of a century, no effective
and coherent framework has emerged. Instead, courts, government agencies, and, most
importantly, property owners must rely on perplexing and often contradictory signals
from the Supreme Court to discern the line between unconstitutional takings, which
compel compensation, and valid exercises of police power, which do not.

Current regulatory takings jurisprudence has resulted in the unacceptably lax
enforcement of the constitutional right to be secure in one's property. Trapped by over
seventy years of ad hoc jurisprudence, the Supreme Court appears unable to break free
of its practice of examining regulatory takings through the looking glass of the owner's
remaining property value affer regulation. It has failed to apply the constitutional
mandate that an owner be compensated for the reduced value of the property
appropriated by regulation, just as owners are entitled to compensation when
government takes title to their property. After all, from the perspective of the property
owner, the effect is the same. Accordingly, Congress should step in and resolve this
jurisprudential impasse in favor of individual property owners. Through the enactment
of the Takings Statute, Congress can ensure that the inalienable right to property
receives the constitutional protection envisioned by the Framers and necessary to
ensure a fair and flourishing society.

153. EPSTEIN, supra note 117, at 4 ("All government action must be justified as moving a society
from the smaller to the larger [social gain]"); Adams, supra note 18, at 65 (“[T]he end of all government
is the good and ease of the people, in a secure enjoyment of their rights, without oppression."). See
generally JOHN LOCKE, SECOND TREATISE OF GOVERNMENT (Richard Cox ed., 1982).
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