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OKLAHOMA'S ARCHAIC HALF-BLOOD
INHERITANCE STATUTE - STILL GOING:*

A PLEA FOR REPEAL
NANCY I. KENDERDINE**

Title 84, section 222 of the Oklahoma Statutes provides:

Kindred of the half-blood inherit equally with those of the whole blood
in the same degree, unless the inheritance come to the intestate by
descent, devise or gift of some one of his ancestors, in which case all
those who are not of the blood of such ancestors must be excluded
from such inheritance.'

At first blush the "half-blood" statute, or, as it is frequently labeled, the
"ancestral property" statute,2 appears to be very logical. As divorce and remarriage
have become common, the number of blended families has greatly increased the
probability that a decedent will have either half-blood siblings or other half-blood
collateral relatives.3 What could be more rational than a statute that keeps the
decedent's inherited property on the side of the family from which it came? If, for
example, decedent was devised real property by her mother, excluding decedent's
paternal half brother from his normal intestate share of this asset will keep that
property in the bloodline.

Further examination, however, reveals that even this most justifiable application
of section 222 can yield irrational results in many circumstances. The statute
completely ignores, for example, the fact that decedent's mother is very likely to
have received that property she devised to decedent from decedent's father,4 who

* With apologies to the Energizer Bunny.

** Professor of Law, Oklahoma City University School of Law. B.A., 1964, Duke University; J.D.,
1973, University of Oklahoma. The author expresses her appreciation to her 1996 research assistant, Jay
Green, for his help in identifying the current and former half-blood laws of the 50 states.

1. 84 OKLA. STAT. § 222 (1991).
2. See, e.g., In re Long's Estate, 67 P.2d 41, 49 (Okla. 1937).
3. A half-blood relative is one that shares only one common ancestor with the decedent, while a

whole blood relative shares two common ancestors. Thus, two persons with the same mother but
different fathers would be maternal half-blood siblings. The term has no relevance, whatsoever, to lineal
relatives (children, grandchildren, parents, grandparents, and the like); it applies only to collateral
relatives. It is very important to realize, however, that while all second line collaterals (aunts, uncles,

cousins and the like) are all related to the decedent only through either the maternal or paternal line, they
are not half-blood relatives since they share two common ancestors - the paternal (or maternal)
grandmother and the paternal (or maternal) grandfather. These second line collaterals are half-blood
relatives only if they share one grandparent with decedent but not the other.

4. Many studies have shown that the surviving spouse is the preferred devisee in the vast majority
of wills of the first spouse to die. Further, under modem intestate succession law, the surviving spouse

will always receive some portion of the property of the first to die, frequently at least half. See generally
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OKLAHOMA LAW REVIEW

was the parent of the half brother being excluded. This is one of several
interpretations of the statute that often reduce section 222 to an illogical absurdity.

When the decedent's surviving relatives are collateral relatives other than merely
whole and half brothers and sisters, the illogical results that can occur when
section 222 is invoked increase dramatically.5

Since 1969, primarily because of the influence of the Uniform Probate Code
(UPC), many states have revised their intestate succession statutes to more
accurately reflect current preferences for distribution of property at death.6 The
repeal of statutes that provided different treatment for half-blood relatives has been
part of this reform movement. In the last twenty-five years, most states, if they
had not already done so, have adopted equal treatment statutes for half-blood
relatives based on the UPC provision.7 These states have recognized that the
inherent bias against half-blood relatives is an anachronistic vestige of the common
law that has no place in modern society.8 They have also recognized that the still-
disputed issues about the proper application of these statutes, as well as the results
that often occur when the statutes are applied, far outweigh any value that these
statutes might have in certain specific instances when they might achieve a result
that some would view as "proper.' 9

Oklahoma, on the other hand, still retains its half-blood statute. The legislature
appears to have been oblivious to the almost universal rejection of these
unworkable statutes. Oklahoma seems to be unaware that the statute is even
controversial. In 1984, the state adopted a modem intestate succession statute that
was clearly based on the UPC provision," yet Oklahoma completely ignored
section 222. As it has been interpreted, section 222 is almost totally incompatible
with the inheritance scheme of the revised statute. Problems that rarely arose when
the half-blood statute was used in connection with the original intestate succession
statute will now occur on a regular basis."

84 OKLA. STAT. § 213(B) (1991). The precise share depends on the decedent's relative pattern and,
sometimes, on whether the property was separate or coverture.

5. See infra text -ccompanying notes 163-64.
6. See generally ]Roger W. Anderson, The Influence of the Uniform Probate Code in Non Adopting

States, 8 U. PUGET SOUND L. REv. 599 (1985).
7. UNIF. PROBATE CODE § 2-107 (1993). See infra note 79 for the list of states currently treating

half-blood relatives equally in all circumstances.
8. See, e.g., Wis. STAT. § 852.03 historical cmt. (3) (Supp. 1995) (the statute repealed the state's

half-blood statute). See infra Part L.A for a discussion of the common law roots of half-blood statutes.
It is also often pointed cut that these statutes lost their only possible justification when adopted children
(who share no blood) %ere granted full inheritance rights. A further change in the inheritance scheme
that undermines the blood-line justification occurred when the surviving spouse was made a principal
heir-at-law.

9. As will be further explained in infra Part III, as interpreted, the statutes are not true ancestral
property statutes, nor do they necessarily keep the property in the blood line.

10. Act of May 29, 1984, ch. 233, § 3, 1984 Okla. Sess. Laws 852, 854-57 (amending 84 OKLA.
STAT. § 213 (1981), codified as amended at 84 OKLA. STAT. § 213 (1991)).

11. See infra text accompanying notes 252-65.
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1996] OKLAHOMA'S HALF-BLOOD INHERITANCE STATUTE 83

The major theme of this article is that section 222 should be repealed. It is the
author's belief that the section is frequently misapplied and often ignored when
estates are distributed,'2 thus causing unequal treatment of identically situated
heirs. Further, it is a major premise of this article that section 222 is an archaic
common law vestige that seldom accomplishes any valid purpose and frequently
causes results for which there can be no rational justification.

Part I of the article first explores the common law roots of half-blood statutes
in the United States and then examines the wide variety of half-blood statutes that
were, at one time, in effect in this country. Part I[ reviews the current status of
half-blood statutes in the United States. Part H explores the Oklahoma statute in
detail, critically examining both its current interpretations and the large number of
fundamental questions about its application that are still unanswered. Part IV
analyzes the additional problems that occur when section 222 is applied to the
revised Oklahoma intestate succession statute. The article concludes with a plea
to the legislature for the statute's immediate repeal.

L A Brief History of Half-Blood Statutes

A. English Common Law Roots

Under the English common law, succession to realty and distribution of
personalty were governed by separate rules. 3 One difference was the treatment
of half-blood relatives when there were no issue and the property passed to
collateral relatives. Collateral relatives of the half blood were entitled to share in
the distribution of personal property.'4 However, by about A.D. 1350, collateral
relatives of the half blood were totally excluded from succession to real proper-
ty.'

5

Two distinct early common law rules of succession to real property influenced
the design of most half-blood statutes in the United States. The first relevant

12. Although there is no empirical data to support this statement, the author, as a teacher of trusts
and estates law, has been consulted on proper distribution under section 213 for over twenty years. From
the many questions asked, it is very clear that many members of the practicing bar in Oklahoma are not
familiar with the current constructions of section 222, nor do they understand when it does and does not
apply.

13. Personalty was distributed to the next of kin determined by the civil law method. Land
descended to heirs determined by a parentelic system of computation. The latter scheme was further
complicated by rules of primogeniture and a general preference of males over females. See, e.g., 2
WILLIAM BLACKSTONE, COMMENTARIES *212-14, *504. In 1925, the Administration of Estates Act
modernized much of the English inheritance scheme, providing, among other things, that the same
persons would take the realty and personalty. This act also abolished previous gender preferences.

Administration Estates Act, 1925, 15 Geo. 5, ch. 23 (Eng.).
14. 2 BLACKSTONE, supra note 13, at *505.
15. 2 id. at *224. Prior to this time the rights of half bloods were very unsettled. Pollock and

Maitland note that Bracton (mid-1200s) held that the half-blood relation could inherit, although postponed
in favor of the whole blood. 2 FREDERICK POLLOCK & FREDERIC W. MArrLAND, THE HISTORY OF

ENGLISH LAw 303 (1895). The rule absolutely excluding half bloods das changed in England in 1833.
Inheritance Act of 1833, 3 & 4 Will. 4, ch. 106 (Eng.).
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OKLAHOMA LAW REVIEW

inheritance rule provided that on failure of issue the property descended to
collateral relative; who were of the blood of the first purchaser, that is, a lineal
descendant of the first purchaser.'6

The first purchaser was the individual who first acquired the estate for his
family other than by descent. 7 Thus, paraphrasing the example given by
Blackstone: 8 if Albert purchased land and it descended first to his son Bob, then
to Bob's son Carl. then, if Carl died without issue, the property had to pass to a
collateral relative who was a lineal descendant of Albert, the first purchaser. The
property could never, under any circumstances, descend to a maternal collateral
relative of Carl -- not even a maternal relative of the whole blood. 9 It also could
not descend to a paternal collateral relative of Carl who was not a lineal
descendant of Albert."0 This was a pure ancestral property rule designed to keep
the property in the direct bloodline of the first purchaser. It applied to both whole
and half-blood relatives and was not per se a half-blood rule.

Blackstone described the ancestral property rule (feudum antiquum) as being
unique to England and Normandy, and he attributed it to the feudal system.2 He
stated that the feudal reason for the rule was "that which was given to a man, for
his personal service, and personal merit, ought not to descend to any but the heirs
of his person."' Pollock and Maitland, on the other hand, rejected the idea that
the rule was of feudal origin, believing instead that "a rule whose main effect is
that of keeping a woman's land in her own family is not unnatural and may be
very ancient."'

Regardless of its origins, this rule of ancestral property created some obvious
problems for the early common law judges. First, if property could only descend
to lineal descendants of the first purchaser, what did one do when the first
purchaser died without issue? Quite clearly, technically, collateral relatives could
not inherit this fevdum novum. While apparently that was, in fact, the outcome in
some very early cases, a method was soon devised which allowed the collateral
relatives to take the inheritance. They were allowed to hold the new estate ut
feudum antiquum, that is, with all the qualities attached as if it were a feudum
antiquum.24

There was a second problem situation: what happened when it was impossible
to establish with certainty who the first purchaser was? According to Blackstone,

16. 2 BLACKSTONE, supra note 13, at *220. This restricted definition of "of the blood" would also
disqualify collateral relatives of the first purchaser.

17. 2 id.
18. 2id.
19. 2id.
20. For example, the property could not descend to a lineal descendant of Albert's brother. Under

this fascinating canon cof descent, the common ancestor could not be more remote than the first purchaser.
This limited definition of "of the blood" may well be connected to another early common law rule of
succession which provided that property would never lineally ascend. See 2 id. at *208.

21. 2 id. at *221.
22. 2 id.
23. 2 POLLOCK & MAITLAND, supra note 15, at 300.
24. 2 BLACKSTONE, supra note 13, at *221.

[Vol. 49:81
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1996] OKLAHOMA'S HALF-BLOOD INHERITANCE STATUTE 85

the common law's solution to this problem was to substitute "reasonable proof' for
"impossible proof'; that is, the law required only that the claimant be the "next of
the whole blood to the person last in possession" in those cases in which the first
purchaser could not be traced.' The theory behind this approach was that the
"next of the whole blood" claimant was "very likely" to be in the direct line of the
first purchaser.'

Both of these wonderfully convoluted solutions from the simplistically logical
minds of the early common law judges resulted in situations in which both
maternal and paternal collateral relatives were entitled to inherit the land, subject,
of course, to the same priorities regarding gender, primogeniture, and represen-
tation which were inherent in the entire inheritance schemeY

The "reasonable proof' substitute for the identity of the actual first purchaser
of the ancestral property may have given us another legacy. This "rule of proof'
has often been identified as the source of the rule completely excluding half-blood
relatives from the common law scheme of succession.' This is the second
inheritance rule from the common law that has influenced the half-blood statutes.

According to Blackstone, the common law judges who created the "reasonable
proof' rule were applying some early probability theory.29 By definition, whole
blood collaterals share twice as many common ancestors with the decedent as do
half-blood collaterals. Accordingly, the odds that the shared ancestor was the
unknown first purchaser were much greater if inheritance was limited to the whole
blood relatives. This was especially true when, as was frequently the case, the heir
and the decedent were siblings, since whole blood siblings share all ancestors."
The probability that the whole blood ancestor would be of the blood of the first
purchaser was further increased because it was coupled with the common law rule
that those collaterals of the male stock were preferred to those of the female."
Since the relatives on the father's side were admitted ad infinitum before any from
the mother's side, unless the land was proved to have descended from the mother's

25. 2 id. at *228.
26. 2 id.
27. A thorough discussion of the complete inheritance scheme of the common law is beyond the

scope of this article. Blackstone's "seven canons of inheritance" outline the general scheme: (1)
inheritances lineally descend to the issue... ad infinitum, but shall never lineally ascend; (2) the male
issue shall be admitted before the female; (3) where there are two or more males of equal degree, the
eldest only shall inherit; but the females altogether; (4) the lineal descendants of any person deceased
shall represent their ancestor; (5) on failure of issue, the inheritance shall descend to the blood of the first
purchaser, subject to the three preceding rules; (6) the collateral heirs must be his next collateral kinsman
of the whole blood; (7) in collateral inheritances, the male stock shall be preferred to the female...
unless the lands have in fact descended from a female. 2 id. at *208-41 (ch. 14). For further explanation
of the complete operation of these seven canons the reader is referred to the fourteenth chapter of
Blackstone. 2 id.

28. 2 id. at *228, *230.
29. 2 id. at *229.
30. 2 id. at *230, *231, *236.
31. Id. at *234.
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side, the odds were very good that the collateral heir of the whole blood would
actually be of the blood of the first purchaser.32

If the half-blood exclusion had been applied only to the unidentifiable first
purchaser situation, Blackstone's explanation would probably be all that was
needed. However, the exclusion of half-blood relatives was total. Half-blood
collateral relatives simply did not participate in the succession to land under any
circumstances. For example, if Carl were the first purchaser, and he died without
issue, leaving only his half brother David surviving, the property would escheat.3

Even Blackstone admitted that this particular application of the rule went beyond
the principle on which it rested.' He, nevertheless, traced even this prohibition
to the "reasonable proof' rule applied to the feudal ancestral estate.3"

Pollock and Maitland, as they were often inclined to do, disagreed with
Blackstone. They contended that there was nothing in the early feudal scheme that
supported the total exclusion of half-blood relatives. They argued that the
exclusion was not of ancient origin, and that as late as the reign of Edward II
some cases supported the right of half bloods to inherit if there were no whole
blood collaterals. 6 They further noted that German and French customs had a
confusing variety of rules on the rights of half-blood relatives." It was their
contention that thirteenth and fourteenth century English lawyers had no easy
solution to the issue of the rights of half-blood relatives and desired a clear rule,
regardless of its logic." Pollock and Maitland's ultimate justification was simply
that "[o]ur rule was one eminently favorable to the king; it gave him escheats; we
are not sure that any profounder explanation of it would be true."3

Given the propensity of the fourteenth century courts to reify the doctrine of
estates in land, it is easy to visualize their ability to move from the "reasonable
proof' probabilities concept applied to a true untraceable feudum antiquum to the
idea that the same half-blood total exclusion rule should apply to the feudum
novum. The fuedum antiquum was, after all, fictitiously being held as if it were a
feudum antiquum so that the collateral relative could inherit; therefore, the same
rules applied to the feudum antiquum should apply. At the same time, as will be
further discussed in later sections, there is much to be said for certainty and clarity
in the law. While it sometimes yielded irrational results, the rule totally excluding
half-blood relatives from inheritance in all circumstances was exceedingly clear.
Regardless of the true reason for this particular canon of inheritance, it, along with
the ancestral property rule itself, provided the roots from which the large majority
of half-blood statutes in the United States were derived.

32. 2 id. See also, supra note 27.
33. 2 BLACKSTOIT, supra note 13, at *230.
34. 2 id.
35. 2 id.
36. 2 POLLOCK. & MAITLAND, supra note 15, at 304. Edward II reigned from 1307 to 1327.
37. 2 id. at 303.
38. 2 id. at 305.
39. 2 id.

[Vol. 49:81
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1996] OKLAHOMA'S HALF-BLOOD INHERITANCE STATUTE 87

B. Inheritance by Half-Blood Relatives in the United States: Traditional Rules

The common law canon that prohibited half-blood relatives from inheriting
under any circumstances was never really accepted in the United States.' In a
few jurisdictions, half-blood relatives were always treated equally with whole
bloods.' In the majority of jurisdictions, half-blood relatives were treated equally
in most circumstances. It is, however, the exceptions to that general rule which
created the uncertainty and the frequently illogical results which have plagued the
law of collateral inheritance for nearly two hundred years.

The American situation was perhaps best summarized by Chancellor Kent when
he stated that the laws "are so different from each other that they seem to be the
result of accident or caprice rather than the dictates of principle." '43 Kent also
noted that "the laws on this ... are not constant but exposed to the restless love
of change which seems to be inherent in American policy .... ."' Because of the
constant change noted by Chancellor Kent, as well as the endless variations of
interpretation on certain details, it is impossible to summarize a traditional
American approach. However, several major statutory patterns were prevalent.

1. Pure Half-Blood Statutes

Six states traditionally gave the half-blood collateral relatives one-half as much
as the whole blood relatives." This particular approach is unique in that it applies
to all property of the decedent, real and personal, regardless of how or from whom
it was acquired. This rule is usually said to be of Scottish origin, although its
earliest roots were probably in the civil law.'

Two additional states, Kansas and Louisiana, had statutes that achieved a result
that was very similar to the one-half as much provisions in that the half-blood

40. See generally, e.g., Cook v. Hammond, 6 F. Cas. 399, 403 (C.C.D. Mass. 1827). Prior to the
American Revolution, many of the colonies' charters provided that the common law of descents would
prevail. During this early period, the issue of whether the prohibition against inheritance by half bloods
was part of this tradition was frequently debated with inconsistent results. Even in more modem times,
those jurisdictions which rely on the common law of descents to fill in the holes in their statutory scheme
have found this issue to be unclear. As a result, early in their history most states adopted statutes
modifying the common law rights of half-blood relatives.

41. See, e.g., id. at 403.
42. See, e.g., Lynch v. Lynch, 64 P. 284 (Cal. 1901) (the term 'brothers and sisters' and other terms

denoting kindred must be held to include those of the half as well as the whole blood when used without
limitation).

43. 4 JAMEs KENT, COMMENTARIES ON AMERICAN LAW 406 (John Gould ed., 14th ed. 1896).
44. 4 id.
45. See FLA. STAT. ch. 732.105 (1974); Ky. REV. STAT. ANN. § 391.050 (Baldwin 1947); Mo. REv.

STAT. § 474.040 (1985); TEx. PROB. CODE ANN. art. 41 (West 1991); VA. CODE ANN. § 64.1-2 (Michie
1995); W. VA. CODE § 42-1-3e (1849) (repealed 1992). These six states' statutes specifically provided
that the half-blood relatives received half as much as the whole bloods.

46. E.g., THOMAS E. ATKINSON, THE LAW OF WILLS 52 (2d ed. 1953). Almost all modem treatises
attribute this approach to ancient Scottish law. All treatises cite as their authority, Crooke v. Watt, 23
Eng. Rep. 689. 690 (1690). In Crooke v. Watt, the reporter does mention that one attorney commented
that this was the approach in Scotland, but no authority is given. Id.

Published by University of Oklahoma College of Law Digital Commons, 1996



1996] OKLAHOMA'S HALF-BLOOD INHERITANCE STATUTE 113

that statement reflects the author's prejudice in favor of rational interpretations
rather than reflecting the "proper" interpretation of section 222.

No Oklahoma case has ever addressed the precise issue of whether section 222
would operate to exclude the half-blood relatives not of the blood of the ancestor
if the only competing claimants were half-blood relatives of the ancestor's blood.
Further, no reported case involves that particular relative pattern.

Given the court's prior insistence on a literal interpretation of both the language
and the punctuation of the statute,2 an argument can be made that the statute
would not apply in the absence of a whole blood relative. However, both the
Oklahoma court's reliance on California's interpretations of its statute and a similar
relative pattern that has appeared in some earlier Oklahoma cases indicate that the
court would probably apply the exclusion if asked to decide this issue.

In addition to the logic of its application to the situation demonstrated above, the
following facts support section 222's application to this problem. In In re Ryan's
Estate,' the California court stated that its statute excluded half-blood relatives
not of the blood in favor of both whole and half-blood relatives of the blood.'
The court rejected the respondents' argument that the statute would only operate
in favor of whole blood relatives.' While the relative pattern in the Ryan's
Estate case did include both whole and half-blood relatives, and the issue before
the court was different, 9 the emphatic dicta of the case was that the presence of
the whole blood relatives was not required for the statute to operateY Certainly,
if Oklahoma continues to rely on California interpretations, Ryan's Estate would
weigh heavily in favor of applying section 222 in the absence of whole blood
relatives.

Additionally, in at least one Oklahoma case decided prior to the Robbs decision,
the half-blood relative not of the blood was excluded in favor of the husband of
the decedent." The Robbs decision, which emphasized degree of relationship,
would change the outcome in that case." However, the conclusion in the
Thompson case that it is the presence of the half-blood relative that triggers section
222, and not the presence of a whole blood claimant, would appear to still be
valid. 3

225. See In re Estate of Robbs, 504 P.2d 1228, 1231-32 (Okla. 1972).
226. 133 P.2d 626 (Cal. 1943).
227. Id. at 631.
228. Id. at 633.
229. The convoluted argument made by plaintiff and rejected by the court in Ryan's Estate was that

the statute would not exclude half-blood relatives not of the blood if there were also half-blood relatives
who would take; the statute would only exclude half bloods when all others were of the whole blood.
Id.

230. Id.
231. See Thompson v. Smith, 227 P. 77, 79, 82 (Okla. 1923)'
232. The Estate of Robbs case turned solely on degree of kinship. Since a husband is only an heir-

at-law and not a blood relative, he is not related by degree. There is no way, under the rule of Estate
of Robbs, that section 222 could exclude a half-blood relative in favor of a non-relative spouse.

233. Thompson, 227 P. at 81.
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The argument against the application of section 222 turns on construction of the
first phrase of the Statute: "Kindred of the half blood inherit equally with whole
bloods in the same degree unless .... "' In its determination that the statute
never excluded whole blood relatives, the Oklahoma court emphasized that the
subject of the statute was only "kindred of the half blood.""5 The court rejected
the argument that the "unless" clause referred to the entire first phrase and the
argument that the "all" who must be excluded included whole blood relatives not
of the blood.' Further, Oklahoma has held that section 222 is not an enabling
statute. 7 The court has fairly consistently stated that section 213 includes both
whole and half-blood relatives." Rights of half-blood relatives are not dependent
on section 222."

If section 222 is a limiting statute and if it only limits the rights of half-blood
relatives, it follows that it must only limit their rights in relation to whole blood
relatives. Otherwise, since they are not the subject of the statute, there is no reason
for the reference to whole blood relatives in the first phrase of section 222. If this
statute does not limit the rights of half-blood relatives in relation to whole bloods,
it should simply read: "If an inheritance came to the decedent by descent ....
half blood relatives not of the blood of the ancestor are postponed in favor of other
relatives in the same degree of relation."

In truth, the author believes that the argument against applying section 222 when
there ard no whole blood relatives is specious. It does, however, demonstrate the
problem with overreliance on grammatical construction. If this issue is ever raised,
the court may find itself having to back away from its insistence on literal
construction of section 222, just as it may have to do in order to deal with the
several other questions unanswered by the Robbs decision.

This author also believes that the Oklahoma Supreme Court has more important
work to do than wamting its time construing every word and phrase and comma of
an archaic statute that has already proven to be lacking valid purpose. In the final
analysis, regardless of which construction the court might adopt, this unanswered
question serves as one more example of why section 222 needs to be repealed.
The statute has been on the books since before statehood. The relative pattern used

234. 84 OKLA. STAT. § 222 (1991) (emphasis added).
235. DeRoin v. Whitetail, 312 P.2d 967, 970 (Okla. 1957).
236. Id.
237. Estate of Robbs, 504 P.2d at 1231.
238. E.g., Estate of Robbs, 504 P.2d at 1231; In re Long's Estate, 67 P.2d 41, 44 (Okla. 1936).
239. E.g., Estate of Robbs, 504 P.2d at 1231; In re Long's Estate, 67 P.2d 41, 44 (Okla. 1936). At

various times, the issue of whether Section 222 is an enabling statute or a limiting statute has been
central to many of the interpretations of the statute by the Oklahoma court. This topic is fascinating in
itself, especially since, in the 1984 amendment to section 213, the legislature chose to alter the language
of the UPC model in the issue of parents preference. Compare UNIF. PROBATE CODE § 2-103(3) (1991)
(to descendants of decedent's parents or either of them) with 84 OKLA. STAT. § 213(B)(2)(c) (Supp. 1995)
(to issue of parents). One could argue that the only possible purpose for that alteration was deference
to the existence of section 222. That, however, might force section 222 to be an enabling statute, further
undermining its prior interpretations.

240. See infra text accompanying notes 241-49.
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1996 OKLAHOMA'S HALF-BLOOD INHERITANCE STATUTE 115

in the example is not unusual. Intestate estates are distributed every day in
Oklahoma. While there are legitimate grounds for disagreement over which
relatives should be given statutory inheritance preferences, surely there can be no
disagreement that, when the heir patterns are identical, the property of decedents
should be distributed in the same way under the statute regardless of the judge or
attorneys involved. When a statute is so unclear that no one knows what it means,
only one outcome is certain: the statute will simply be ignored in some cases, and
in other cases it will be applied in many different ways to identically situated
relatives. That result is fundamentally unfair to everyone.

(2) Does Robbs Really Mean Only the Same Degree?

The Oklahoma court in the Robbs decision stated:

We therefore hold that our half-blood statute, 84 O.S.[] § 222, is
applicable only when the surviving half blood kindred and whole blood
kindred are related to decedent in the same degree, and that it does
not operate to disinherit nearer half blood kindred not of the blood of
the ancestor in favor of more remote whole blood kindred who are of
the blood of the ancestor."'

It is clear that if the whole blood kindred are a more remote degree of relation,
the nearer half-blood relatives are not excluded.u2 What is not clear, literally,
from the case is what happens if the half-blood relatives not of the blood are a
more remote degree of relation than the whole bloods. For example:

D is survived by a whole brother X and two paternal half-blood nephews, Y and
Z. Y and Z are the issue of D's deceased paternal half sister. The property was
given to decedent by his mother. Brother X is a second degree relation; Y and Z
are third degree. Had Ys and Zs parent still been living, the paternal half-sister
clearly would have been excluded because she was the same degree as X. Y and
Z, however, are not the same degree as X.

Obviously, this is another situation in which the section should be applied if
there is any legitimate purpose to it whatsoever. Yet, the whole and half-blood
relatives are not in the same degree, and, according to Robbs, section 222 only
applies when they are in the same degree.243

This is another of those many possible relative patterns that could force the
court to say, "We didn't mean what we said." If one examines the language of the
holding in Robbs, which is quoted above, the "out" that the court will use is very
predictable. The second phrase of the compound sentence stating the holding says
that section 222 "does not operate to disinherit nearer half blood kindred not of the
blood ... in favor of more remote whole blood kindred . ..."' Since the fact
pattern in Robbs dealt with more remote whole blood kindred, the precise holding

241. Estate of Robbs, 504 P.2d at 1232 (emphasis added).
242. Id.
243. Id.
244. Id. at 1232 (emphasis added).
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really is that section 222 does not exclude half-blood relatives that are nearer in
degree.

While, analytically, the court would be correct if it adopted the nearer degree
interpretation of the Robbs opinion, that interpretation would completely undermine
the only reasoning that supported limiting the application of section 222 by degree
of relationship in the first place. The whole rationale of In re Smith's Estate, 5

the California case relied on in Robbs, was that the "in the same degree" language
of section 222 limited the application of the statute to relatives in the same
degree.' Nothing in the language of the statute supports an interpretation that
the statute applies unless the half-blood relatives are in a "nearer" degree. There
are just two possible interpretations of the language: it either always excludes those
not of the blood, or it only excludes when they are in the same degree as those of
the blood. 7 Yet, to not apply section 222 in a situation in which the half-blood
relatives not of the blood are more remote than the whole bloods, while at the
same time applying the section when they are of equal degree, would be utterly
absurd.

One additional argument that could be made for applying section 222 to the
more remote half-blood relatives, which possibly would not totally destroy the
rationale of Robbs, is the fact that the half-blood nephews in the example are
taking by representation through the deceased half sister who is of the same degree
as the whole blood brother.2" On the particular facts of the example, this would
result in excluding the half-blood nephews. As long as all the claimants were in
the same parentelic preference, the result of this construction would be to always
exclude the half-blood relatives not of the blood. When the claimants were not all
in the same degree, they would always be claiming by representation through the
same generation. 9

Unfortunately, while the representation argument might yield a much more
logical result than the result currently reached under the rule in Robbs, there is no
precedent in either the prior Oklahoma cases or the California cases for this
construction. Putting that blush on the statute would require an entirely new
reading of section 222, and it would effectively destroy the reasoning, as well as
many of the holdings, of almost every Oklahoma decision that has construed the
statute. While the argument might be worth making in the appropriate case if the
legislature continues to ignore the need to repeal the half-blood statute, the only
truly rational solution is repeal.

245. 63 P. 729 (Cal. 1901).
246. Id. at 730.
247. See supra text accompanying notes 182-85.
248. See 84 OKI.,. STAT. § 213(B)(2)(c), (B)(4) (Supp. 1995).
249. See 84 OKL.. STAT. § 213(B)(4) (Supp. 1995). Under the current statute, the representative

generation is always tte first generation in which someone is still living.
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IV. Additional Problems Caused by the 1985
Amendment to the Intestate Succession Statute

As this article has attempted to demonstrate, even if one supports the concept
of ancestral property remaining in the bloodline or if one still supports the ancient
prohibition against inheritance by half bloods, three primary factors prevent section
222 from effectively functioning as either an ancestral property statute or a half-
blood statute in many cases. These factors are: (1) that the line of the ancestor can
change with each inheritance; (2) that the statute never excludes whole blood
relatives not of the blood of the ancestor; and (3) that the statute does not apply
if the half-blood relatives not of the blood are in a nearer degree of relation.

When these factors are coupled with the many unresolved questions concerning
section 222's construction, the circumstances in which section 222 will yield totally
unjustifiable results far outnumber the circumstances in which its bias against half-
blood relatives could possibly be justified.' In the author's opinion, this was true
even when section 222 was being applied to the inheritance scheme that it was
designed to accompany. 1 Many of the problems inherent in section 222,
however, have been greatly exacerbated by the 1984 amendment to section 213.

The 1984 amendment completely changed the inheritance preferences among
collateral heirs. Under the original statute, the only collateral heirs who were given
a specific preference were brothers, sisters, and the children of deceased brothers
and sisters. 3 The children of deceased brothers and sisters were entitled to take
by representation under this preference only when there was a brother or sister still
living. ' The only other provision gave the estate to the "next of kin in equal
degree."1

5

Thus, under the traditional scheme, the only collateral relatives who ever would
take by representation were the children of deceased brothers or sisters. Once all
the brothers and sisters were dead, the heirs were determined solely on the basis
of degree of relation, with those claiming through the ancestor nearer to the
decedent given preference when relatives of the same degree were related through

250. The "justifiable" situation would be one in which the property is still in the line of the first
purchaser (not having switched lines by going first to a surviving spouse), and the competing heirs are

all whole and half-blood relatives of the blood in the same statutory heir preference. Almost every other
imaginable circumstance leads itself to unfairness.

251. The original versions of both section 222 and section 213 were "borrowed" from the Territorial
Code of 1877.

252. Act of May 29, 1984, ch. 233, § 3, 1984 Okla. Sess. Laws 852, 854-57 (codified as amended
at 84 OKLA. STAT. § 213 (Supp. 1995)).

253. See 84 OKLA. STAT. § 213 (1981) (amended 1984) (preserved in the amendment in the original
form as 84 OKLA. STAT. § 213(A) (Supp. 1995)).

254. See Bates v. Huddleston, 293 P. 1047, 1049 (Okla. 1929).
255. 84 OKLA. STAT. § 213(sixth) (1981) (amended 1984) (preserved in the amendment as 84 OKLA.

STAT. § 213(A)(sixth) (Supp. 1995)).

Published by University of Oklahoma College of Law Digital Commons, 1996



OKLAHOMA LAW REVIEW

different ancestors.' The next of kin always took per capita; there was no
representation by more remote generations.

Accordingly, under the old inheritance scheme the only heir pattern in which
relatives of different degrees of relationship would be competing heirs was when
there were living brothers and sisters and children of deceased brothers and sisters.
Within that statutory preference, only in the specific instance when nieces and
nephews of the bood were opposed by decedent's half-blood brother or sister not
of the blood would the statute fail to exclude the half-blood relative. Only then
would taking by representation's relevance to section 222 ever come up.

Further, by definition, the brothers and sisters were in the closest degree of
relation among all the possible collateral relatives. The only lower inheritance
preference relative, who was also of the same degree and could exclude them
under section 222, was a grandparent. In the context of a statute that placed so
much emphasis on degree of relationship, the Robbs limitation of section 222
would often result in giving the property to the half-blood relatives who were the
heirs under section 213. The Robbs limitation would seldom give the ancestral
property to a more remote relative who was not otherwise an heir and who was
possibly a whole blood relative not of the blood. Accordingly, if the goal of the
court was to limit the circumstances under which section 222 would affect the
inheritance,' Robbs, in that respect, accomplished the goal.

When one attempts to apply section 222 to the new inheritance scheme,
however, it is very obvious that the half-blood statute, especially with its current
interpretations, is less compatible with the current inheritance statute. The 1984
version of section 213 is primarily based on parentelic preferences for collateral
inheritance. 8 The degree of relation is irrelevant to that scheme. Unlike the
UPC provision, which is the basis of the 1984 amendment, Oklahoma did retain
as a last option "next of kin in equal degree."" That option operates, however,
only if there are no issue of parents or grandparents.

It is quite possible under the current inheritance statute for a relative in the
second parentelic preference to be of the same degree, or of a closer degree, of
relation than the designated heirs in the first parentelic preference.' Additional-
ly, under the parentelic system, representation by more remote generations in the
same preference is required. The preferences are given first to issue of parents and

256. See id.
257. See In re Yahola's Heirship, 285 P. 946, 948 (Okla. 1930) (holding that facts justifying

exceptions must be specific and certain).
258. Under a pazentelic preference scheme, priorities are based on the nearest ancestor to the

decedent. If there are no issue, the parents (the first parentelic line) are the heirs. If the parents are dead,
the issue of parents (the first parentela) are the heirs. The second parentelic line (grandparents or their
issue) are heirs only when no one exists in the first parentelic line. It is quite possible that a person who
was the "next of kin" under a degree system of collateral inheritance will not be the heir under a
parentelic system. For example, an uncle is a third degree relative; a grand niece is a fourth degree
relation. Under a degree system, the uncle would be the heir; under the parentelic system, the grand
niece is the heir.

259. 84 OKLA. SrAT. § 213(B)(2)(e) (Supp. 1995).
260. See supra note 258.
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then to issue of grandparents. Both of these factors increase the potential for
section 222 problem situations that were relatively rare under the original section
213.

Because representation is much more common under the amendment, it is no
longer true that all those who are otherwise heirs under section 213 will usually
be the same degree of relationship. Depending on whether it is a relative of the
blood or a half-blood relative not of the blood who is in the more remote
generation, section 222 will either exclude the half-blood heirs more often, or it
will not exclude them when there are actually relatives of the blood in the same
statutory preference. The unanswered question of the relevance, if any, of taking
by representation through one in the same degree has now become foundational to
a proper distribution of the estate among the heirs.

Further, when no brothers and sisters survive, but more remote issue of parents
do exist, there will be more occasions when half-blood heirs not of the blood are
being excluded by whole blood relatives not of the blood from the lower
grandparental preference. This will happen because the Robbs emphasis on degree
of relationship will create more occasions when the statute works across statutory
inheritance preferences since there are now more relatives in the lower preference
in the same degree as the section 213 heirs. Rather than limiting section 222's
application, the rule of Robbs, when applied to the current statute, expands its
application to favor more persons who are not otherwise heirs.

One additional perplexity created by amended section 213 demonstrates the
futility of trying to construe section 222 in any way that makes it compatible with
the inheritance scheme and further underscores the need for repeal. If the
decedent's nearest surviving relatives are issue of grandparents, and there are issue
in both the maternal and paternal lines, section 213 provides that the estate is first
divided into two equal shares, and one share is sent down each line."' Within
each line, that half of the estate is distributed independently of the distribution of
the other line's half share.

Assume that the decedent owns paternal ancestral property. It is very clear that
whole blood relatives not of the blood are not affected by section 222.2 Thus,
at least as long as there is one maternal whole blood relative, the property will
have to go through the initial division into equal halves without any consideration
being given to the source of the assets.' If a half-blood maternal relative of
equal or a more remote degree than any of the paternal relatives also exists,'

261. 84 OKLA. STAT. § 213(B)(2)(d) (Supp. 1995).
262. DeRoin v. Whitetail, 312 P.2d 967, 973 (Okla. 1957).
263. If all the maternal relatives were half bloods and if all were in the same degree or a more

remote degree than the paternal relatives, then all the maternal relatives would be excluded by section
222, and all the paternal property should go down the paternal side. See 84 OKLA. STAT. § 213(B)(2)(d)
(Supp. 1995). However, the presence of even a half-blood maternal relative who is a closer degree of
relation that the patemals (e.g., a maternal half-blood aunt and paternal cousins) will cause the property
to first be split between the two lines.

264. The scenario becomes even more perplexing if it is the whole blood maternal relative who is
the person of equal degree with the half-blood maternal relative. Now, the other unanswered question

Published by University of Oklahoma College of Law Digital Commons, 1996



OKLAHOMA LAW REVIEW

section 222 will exclude the half-blood maternal relative from sharing in the
paternal property. In this instance, however, none of the benefit of the exclusion
will flow to the relatives of the blood, even though in this case they are also heirs.
Because the distribution in each line is done independently of the distribution in
the other line, the half-blood relative will be excluded solely in favor of the whole
blood relative not of the blood.

Unlike the possibly unanswered question of whether section.222 would apply
in the absence of some relative of the blood,' there is very little room to argue
that it does not apply on these facts. Although the precise relative pattern differs,
this is very similar to the fact pattern in DeRoin. In DeRoin, there was a relative
of the blood, but he did not take because the statutory preference gave the property
to the grandparent who was not of the blood.'

If Oklahoma is, in fact, wedded to the ancient concepts so ineptly reflected in
section 222, it needs to draft an entirely new statute that always excludes both
whole and half-blood relatives not of the blood and also looks to the blood of the
first purchaser rather than the immediate ancestor. That statute should also
specifically state whether it is intended to apply across section 213 preferences.
If, on the other hand, Oklahoma has simply slept through the debate about half-
blood statutes and is not aware of the problems of section 222, the statute should
be repealed.

Trying to apply an exclusion statute that turns on degrees of relationship to an
inheritance statute that ignores .degrees of relationship is a classic example of
trying to fit the proverbial square peg into the proverbial round hole. It simply
does not work! It is also an example of one of the problems that occurs when a
statute is amended without any consideration being given to its relation to other
statutes. In the absence of any legislative history in Oklahoma, there is no way to
know if the legislature even considered section 222 when it amended section
213.' 7 Given the additional problems created when the two statutes collide, one
would hope that retaining section 222 was not an intentional decision.

of whether there must be an excluding relative of the blood also comes into the picture.
265. See supra te.t accompanying notes 196-209.
266. DeRoin, 312 P.2d at 971.
267. There is one :;light indication in section 213 that hints that the legislature was aware of section

222. The UPC version of the first parentelic preference provides that "if there is no surviving descendant
or parent, to the descendants of the parents or either of them by representation." UNIF. PROBATE CODE
§ 2-103(3) (1991). Th. Oklahoma version omits the "or either of them" language. 84 OKLA. STAT.
§ 213(B)(2)(c) (1991). One can speculate that this was done to acknowledge the separate half-blood
statute (to prevent the argument that it was repealed by implication?); however, it can also be argued that
this omission turns section 222 into a needed enabling statute. The counter argument, of course, is that
it was felt that "or either of them" was unnecessary because the singular includes the plural and vice-
versa. The author's skeptical speculation would be that the Oklahoma drafters never thought about
section 222.
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Conclusion

The Oklahoma half-blood statute is an anachronism. Even if one can identify
certain situations in which it actually keeps the decedent's inherited property in the
family from which it came, both the occasions in which it discriminates irrationally
against half-blood relatives and also the occasions when it does not exclude them
when the only justification for the statute would indicate it should are far too
numerous to justify its existence. Additionally, the interpretations of the statute are
so misunderstood by the practicing bar and leave so many unanswered questions
that it is impractical to assume that the statute is being applied in the same manner
to identical estates. Section 222 has little practical value. The Oklahoma Supreme
Court should not be required to waste its time resolving the many unanswered
questions about its application that the amendment to section 213 has raised. No
construction that the court could adopt could possibly prevent all the irrational
results. Almost every jurisdiction that has adopted a "modernized" statute of
descent and distribution, especially one which is based on the UPC, has repealed
the jurisdiction's archaic half-blood statute at the same time. Either those states
recognized the incompatibility of the two statutes, or they recognized that the half-
blood statute, regardless of the inheritance scheme to which it applied, was seldom
accomplishing any valid purpose and was frequently causing absurd results. It is
past time for the Oklahoma legislature to also recognize these facts and act
accordingly.
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