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29th

( SENA'l'E.]

CoNGREss,

[ 113].

2d 8Pssion.

j

REPORT.
..
OF

THE SECRETARY OF 1VAR,
COMMUNIC.\TING

A report from the Commissioner of Indian Affairs, in answer to a resolu.
tion of the Senate calling for copies of instructions to' commi~sioners
under the 17th article of the Cherokee treaty of 1835-'36.

JANUARY

15, 1847.-Referred to the Committee on Indian Affairs.

F E BRUARY

3, 1847.-0nlered to be printed.

WAR DEPARTMENT, Jmluary 14, 1847:
Sm: I have the honor to transmit herewith a report of the Commissioner of Indian Affairs, rnade in compliance with a resolution of the
Senate of the 4th instant, requiring the Secretary of War to communicate
to the Senate '~copies of all instructions given by the War Department,
or from the Office of Indian Affairs, to all or any of the commissioners
from time to time appointed to adjudicate claims under the treaty of
1835-'36, between the United State:s and Cherokee nation of Indians." .
Very respectfully, your obedient servant,
\V. L. MARCY,
~ecretary of War ..
Hon GEoRGE M. DALLAs,
President of the Senate.

WAR DEPARTMENT,

Office Indian Ajj"airs, January 13, I 847.
Sm: In answering the resolution of the Senate of 4th instant, requiring copies of all instructions given to the several boards of commissioners appointed under the 17th article of the Cherokee treaty of 1835-'36,
to adjudicate claims arising under that treaty, I have the honor first to remark that to the existing board no instructions whatever were given,
either in relation to their jurisdiction with respect to the character of the
claims upon which they should act, or any principles or mode they should
adopt in their adjudication. In order, however, to facilitate their labors.
by informing them of the ground which had already been covered, and
generally what had been the action, opinions, and views of the pre,~ions
boards, and of the Executive, in relation to claims arising under the treaty
in question, all the records and papers of those boards were turned ov~r
Ritch1e & Heiss, print.
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to them, with a communication from this office enclosing two to previotr:J
boards, and referring to others ·which had been furnished to and printed
by Congress. A copy of the communication referred to, and of one of the
enclosures-the other having been furnished the Senate-are respectfully
submitted, marked A and B. Other papers herewith, accompanied by a
schedule marked C, embrace, it is believed, copies of all the communications to the commissioners, in any way bearing the. character of instructions, that have not already been furnished to the S enate in answer to
previous res ,)lutions of that body. Of the papers so furnished, the list D
sbows what have been printed, and where they will be found. Paper~ is
a list of those furnished in answer to a resolution of 20th December, 1843,
which were not printed by the Senate, but which were subsequently
priuted by ord~r of the House of Representatives, and will be found in
report No. 391, 28th Congress, lst session. With the press of business
upon the office, to recopy all the papers thus heretofore furnished would
occupy the greater part of the remainder of the present session of Congress.
In order, therefore, to save time, and in conformity with the practice in
such cases, the office has not gone further than to prepare the referenees
to tllem above mentioned.
I have the honor to be, very respectfully, your obedient sen'ant,
W. MEUlLL.
Hon. W. L. MARCY,

S ecretary of War.

A.

w.AR DEPARTI\1ENT,

Office Indian A.flwrs, August 27, 1846.
GENTLEMEN : Having been appointed by the President of the United
States, by and with the advice and consent of the Senate, pursuant to a
provision in the act making appropriations for the Indian department,
approved 27th June, 1816, as commissioners under the 17th article of the
Cherokee treaty of 1835-'36, and having accepted of said appointment, it
devolves upon this department to put you in possession of such docu·
mentary information as it possesses which pertains to the duties iutrusted
to you.
'rhe various records and accompanying papers of the three boards
which have preceded you are on deposite in this office, and will be handed
over to you on your signifying a wish to that effect. Frow them yon will
be able to inform yourselves of the extent of the action of your predecessors on the vanous claims submitted to them, atJd which, if any, of
those submitted have not been finally disposed of.
The first uoard continued in session from December, 1836, to 5th
March, 1839. The second was in existence from November, 1842, to
January, 1844; and the third was commissioned in June, 1844, and expi•ed by limitation of law on 17th June, 1845.
'l'he accompanying copy of a communication from this department to
:Messrs. Carro: I and Lumpkin,of 1~36; the copy of a commuuication from
this office to the second board, of 28th September, 1842, to be fouud in
House report No. 391, 28th Congress 1st session, pages L7 to 24; and the
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osed copy of a tetter from my predecessor of 20th June, 1844, to the
third commission, embody the views of the department, at the respective
tlates, respecting the ':arious classes of claims arising under the Cherokee
treaty of 1835-'36. '!'hose views may be modified in some degree by the
provisions of the treaty recently made between the United States and the
Cherokees; but as the law making provision for the organization of the
present comrnis ion provides for the reference of any case to the AttorneJ
General iu which you may differ in opinion, it is not regarded by the de·
p·utment as necessary to give you special instructions in the premises. I
refer you, however, to the House document above named, at page 58, for
an opinion of Attorney General Legare respecting the jurisdiction 0f the
commission, and the duties of the executive officers in regard to the decisions of said board, and suggest that you fuHy and freely ad vise with this
department on the several matters CQmmitted to you.
In view of the modification of certain parts of the treaty of 1835-'36,
hy that just ratified, and of the change consequent thereupon, it is deeme<i
advisable by this department that no certificates be issued by your commission on the decrees that you may make, until yoH shall be informed
by it that there is moaey in the treasury applicable to their payment.
The compensation allowed the commissioners of the two preceding
boards was $3,000 per annum each, and that of the secretalfies $1,500. But
the act of 1846, which provides for the appointment and organization of
tbe present board, appropriates only $7,000 for the expenses thereof for
'One year, including as weU the compensation of the commissioners and
secretary, as the contingent outlays which must necessarily attend their
sittings. The department having rw other means at its disposal whicll
are applicable to this object, your compensation is limited to such sum as
the said $7,000 wiU afford, after deducting therefrom the necessary contingent expenses of the board, and a rate of compensation to the secretary
which shall be equal to one-half of that received by ·each of the commis ..
sioners: provided, however, that the same shall not exceed the rate of
$3,Ull0 per annum each.
W. D. Miller, esq., of'rexas, at present in this city, has been appointed
the secretary of your board, and will be directed to report to you for duty.
Until otherwise directed br the President of the United States, it is expected that you wiU sit in this city; and as the duration '()f your appointment has been limited, it is necessary that you should immediately
organ·ll::e and enter upon the discharge of your duties.
Very re~pectfully, your obedient servant,

\V.. MEDILL.

fl. H.

BREWSTER

and Enw.

Esqs.,
Com1nissi-oucrs.

HARDIN,

B.
\VAR DEPARTMENT,
Qffice Indian Affairs, June 20, 1844.
EN'rtE!I~EN ~ As the hooks and papers pertaining to the busi~ess con.
fided to you by the President of the United States.have beer:t dehvNed to
you to·day, I deem it proper to inform you of the vwws of th1s departmenC
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t'especting the various classes of claims that are embraced by the treaty of
:1835..:.'36 with the Cherokees, and which, as commissioners under the
·17th article of that treaty, it is your duty to examine and decide. As
-those views were fully expressed in every material point in the communication of 28th September, 1842, to your immediate predecessors, and as it
bas been printed in report No. 39L of House of Representatives United
States, at last session, it is only necessary to refer you to this document,
of which I send a copy. The same document also contains the opinions
and decisions of the department on special cases arising under said treaty,
to which I invite your attention.
· ·Your compensation has been fixed at $3,000 per annum each, and that
-of your secretary at the rate of $1,500 per annum, respectively, inclusive
of all charges.
As Congress has limited the duration of the term of your commission
to one year from 17th instant, and as it has been represented to this department that a large number of claims await your action in the Cherokee
nation, I deem it proper to urge upon you the importance of your going
to that nation with all practicable convenient despatch, consistent with
such duties as may devolve upon you here.
>
Very respectfully, your obedient servant,
THOS. H. CRAWFORD~
• lion. JoHN T. MAsoN,
· Hon. GEo. C. \tV ASHINGTON,
Cfterok~e Commissioners.

,,

c.
List rif papers accompanying report of Commis.9ioner of IndiaiJ Affairs to
the Secretary of JVar on the resolution of the &nate of the United
States, January 4, 1847.
Copy of letter from Commissioner Indian Affairs to Cherokee commissioners, dated January 20, 1837.
·Copy of letter from Commissioner Indian Affairs to Cherokee commissioners, dated December 12, 1837.
Extract of letter from Commissioner Indian Affairs to Cheroliee commissioners, dated January 24, 1838.
Extract of letter from Commissioner Indian Affairs to Cherokee commissioners, dated January 29, 1838.
Extract of letter from Commissioner Indian Affairs to Ch~rolree commissioners, dated February 5, 1838.
Copy of letter from Commissioner Indian Affairs to Cherokee commissioners, dated February 8, 1838.
Copy of letter from Commissioner Indian Affairs to Cherokee commissioners, dated May 9, 1838.
Copy of letter from Commissioner Indian Affairs to ·cherokee commissioners, dated May 26, 1838.
Copy of letter from Commissioner Indian Affairs to Cherol\ee commissioners, dated June 14, 1838.
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Copy of ietter from Commissioner Indian Affairs to Cherokee commisJ
sioners, dated June L9, 1838.
,
Copy of letter from Commi::;sioner Indian Affairs to Cherokee commis-;
~oners, dated June 2~, 1838.
·Copy of letter from Commissioner Indian Affairs to Cherokee oommis·-:
sioners, dated September 7, 1838.
Copy of letter from Commissioner Indian Affairs to Cherokee commis-~
&ioners, dated September 14, l83tl.
Copy of letter from Commi·ssioner Indian Affairs to Cherokee commis-:
sioners, dated September 25, 1838.
Copy of letter fr@m Commissioner Indian Affairs to Cherokee commis-.
sioners, dated October 15, 1838.
.
·
Copy of letter from Commissioner Indian Affairs to Cherokee commis-''
sioners, dated January 14, 1839.
Copy o.f letter from Commissioner Indian Affairs to Cherokee commis-· .
sioners, dated February ll, 1839.
Copy of letter from Commissioner Indian Affairs to Cherokee commissioners, dated February II, 183'9.
Copy of 1etter from Secretary of "\'Var to Commissioner Indian Affairs,
dated January 17, 1844.
Copy of letter from Commissioner Indiat:t Affairs to Cherokee commissioners, dated January 17, 1844.
Copy of tetter from CommissionP-r Indian Affairs to Gen. J. T. Mason,
eommissioner, dated March 11, 1845.
Copy of letter from Commissioner Iudian Affairs to Cherokee commissioners, dated May 26, 1845.
Copy of Jetter from Acting Secretary of War to Cherokee commissioners,
dated June 18, 1845.
_

WAR [) EP ARTMENT,

Office In.dian Affairs, January 20, 1837.
GENTLEMEN: You witt receive with this copies of papers re·l ating to the)
daims of James Brown, Vrl. S. Uoodey, aad Ann and J. L. & S. W. Hyatt. •
I would most respectfully request yoM to investigate these c·l aims, although
t41ey do not come within any elass of the duties confided to you, and
f'eport the facts you may ascertain, and the opinions you may form, for the ·
informat:ion of the department. No expense in coUeetiug evidence in
r-egard to them can be authorized.
Very respectf-uHy, your obedient servant,

C. A. HARRIS.
Hon.

\VrLSON LuMPKIN,

,)

Esq_.,
ftlew Ecllota, G-eorgia.

JGHN KENNEDV,

WAR DEPARTl\tEN

r,

Office Indian Affairs, December 12, 1837.
GENTLEMEN: l have before advised you that your letter of the 15th
:September last, proposing certain q_uest.i ons for the opinion of the Attorney .

f
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General, had been referred to him. I have now the honor to enc ose a
copy of his communication in reply to those questions, and to others pre.
sented by this office, of which I send a copy. ~
You will perceive that two classes of reservecs are to be paid for their
claims by the United States. Yon will therefore please to transmit, as
early as practicable, an estimate of the amount that will be required, that
an appropriation may be obtained .
. 'I'he opinion in answer to your first question is understood as admitting
that claimants to reservations under treaties prior to December, 1835·,
whether they reside on the ceded o1:· unceded territory, are entitled topayment therefor if in such unceded territory; but not for improvements
thereon under the last treaty, the ninth article of which is considered to
be exclusively applicable to the lands then ceded.
The employment of counsel to guard against improper or ill-founded
claims for reservations, is sanctioned. You are authorized to select themt
and they will be paid such compensation for their services as you shaL
certify to be reasonable and just.
Very respectfully, your obedient servant,

C. A. HARRIS.
Hon. '\V.

LuMPKIN.
J. KENNEDY,
THoMAS W. WILSON,

Esqnires,
CaL/wun, Tennessf..e.

Extract from a letter of C. A. 1-Iarris, esq., Gommissioner of lndimt
.Affairs, to Messrs. Kennedy and -Wtlson, commissioners, o/'c., dated
January 24, 1838.
" I have the honor to transmit herewith a letter from Lieutenant J. Van
Horne, addressed to you, and dated 3d ultimo, which, for want of kno\\rledge of the proper diJection, that gentleman forwarded to this otJice. It
appears to me that the difficulty which Lieutenant Van Horne points ou tt
()f determining what individuals are entitled to payments in the cases
mentioned, is well-founded, and should, if possible, be removed. I respectfully request that you will communicate with that officer upon this
subject, and afford him such aid as may be in your power, to enable him
to make payments safely.
"It has been supposed in this office that all valid claims for improvements abandoned by Cherokees, under the treaty of 6th May, 1&:28, witl
the portion of the nation west, have been paid or otherwise sa ~isfac torily
accounted for. If any such shaH be laid before you, you will proceed to
examiue them, and receive aH the e vidence in their s lpport, and forward
the whole to this office. This will be done for the pu:r;pose ot comparin g
them with the valuation anu pay rolls here, before any order will be made
in relation to payment. I have to request that i.n mal<ing up these cases
you will designate the present claimaut, his or her residence, the manner
in which the claim ar..crues, whether as original owner oF as legal representative of such owner; and, in the latter case, the nature of that repre*'For communication of Attorney General, see House Doc. No. 123, 21Wl Congress, 2.d session
p.ll61 e.t seq.-" Opinions Attorneys General. 11

•
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sentation-whether as heir, executor, administrator, or assignee; and with
each case transmit a transcript of the valuation roll, with the names of the
valuing agents, and the location of the property.
•
"Upon referring to Governor 1\IcMinn's accounts in the Auditor's office,
the abstracts of the paymimts made by him for improvements appear to
have been withdrawn, and cannot now be found readily. A search will
be made for them, and for those relating to the payment to Milton and
Hicks ; and in the mean time, to give you an idea of the character of the
information to be gleaned from the accounts, I enclose a copy of one of the
vouchers. As it is not easy to infer, from your general statement, the precise object in view, I am doubtful whether this information will be of
service. You wiH please make a mor-e full communication upon this
subject, giving the names of all the agents by whom disbursements were
made, so far as you can ascertain them."

Extract of a letter frorn C. A. Harris, Commissioner rif Indian Affairs, to
Messrs. J(ennedy and Wilson, dated January 29th, 1838.

"I know of no law by enforcing which the practice of charging exorbitant fees for services as attorneys for the Inclians can be prevented. But
it seems to be competent for you to decline making payments to attorneys
in any instance in which you are not satisfied they will not retain mo1e
than a reasonable per centage for their services, and will pay over the balance to the Indians in good faith. This may lead to the refusal to recogllise powers of attorney at all. I do not anticipate this; but, should it
become necessary, the propriety of the measure, and the right to resort to
it, are sufficiently dear."

Extract

~~a letter from C. A. Harris, Comm,i ssioner of lndian Affairs, to
iVlessrs. f(eJutedy and JiVilson, dated February 5t!t, 1838.

"I enclose an extract from a communication from the Attorney Gen·
-era I,* explanatory of that portion of his opinion to which you desired his
attention might be called . .
" I take this occasion to say tpat, as the payments of money in lieu of
reservations are to be made hy the United States according to the Attorney General's opinion, a separate account should be kept of them, and no
requisitious made by you upt+H the disbursing officer for them until an
appropriation is obtained from Congress.
''I will also thank you to inform this office, that it may be able to answer inquiries, what number of claims of each class, provided for in the
treaty, have been admitted by you, the general principles upon which you
have required evidence to be furnished, and the amount of each admitted
class, and the probable amount of those yet to be finally acted upon."

*See "Opinions Auorneys General," Hotwe Do.c. No. 123, 26th Congress, 2d session, P•
11£5 et seq.

•

r tis J

8
WAR DEPARTMENT',

Office Indian Affairs, Ftbruary 8, 1838~
GENTLEMEN: I have the honor to request that you will transmit to this
office a transcript of the record of your proceedings in relation to, and
copies of all the papers in, the case of Mr. Lowrey, who, it has been rep·
resented, has received compensation for services as counsel for the Cher·
·okees. The transcript should show names of commissioners present,
and dates, and with the copies be accompanied by an expression of your
opinions and views in regard to it, and a statement of the reasons and
.p rinciples upon which it was allowed.
It is the opinion of the department that your attention and efforts shou}d
be directed to the closing of all the business under the treaty by the 23d
of May next, and that you should give public notice that all claims must
pe presented to be acted upon by that day. It is also considered proper
that you should establish a rule not to review any case that has been once
decided.
In my letter of the 5th inst. I intimated that no requisition should be
made on the disbursing officer for payments in lieu of reservations until
an appropriation was obtained. When you have come to final results in
this branch of the business, I will thank you to make a separate report in
full, that the subject may be examined here, and the exact amount required
asked of Congress.
·
In the same letter I requested some information respecting the number
and amount of claims acted upon and to be acted upon by you, to enable
me to answer inquiries and allegations, some of which impugn the motives
and conduct of the department and the commissioners. I have now to
request that, in conformity with your original instructions, the duplicate
records of your doings may be transmitted without delay. I presume the
books of the valuing agents, the register of payments, your docket and
decision books, embracing every claim of every description allowed by
you, with the papers upon which your action was based, can be furnished
without embarrassing your future proceedings; and it is important that
they should be here, so that the means of refuting charges and giving satisfactory answers to questions may be within reach. Your prorn}!>t attention to this matter, and compliance with these instructions, are deemed
essential.
Very respectfully, your obedient servant,

C. A. HARRIS.
JOHN KENNEDY'
WILSON,

T.

w.

[..,~allzoun,

Tennessee.

WAR DEPARTMENT,

Office Indian Affairs, Jl,Jay 9, 1838.
GENTLEMEN: 1 have received your letters of the 19th and 20th ullimo,
with the enclosures.
The opinion of the department coincides with that expressed by Mr.
Bel1, that claims for spoliations of persons who emigrated prior to June,
1833, ought not to be paid from the funds provided for that object in the
treaty of 1835.

9
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You were instructed, on the 8th February last, to transmit to this office
copies of th~ various registers, records, and papers of the commission. As
it may be presumed, now, that but a short interval will elapse before the
originals themselves may be sent, you will please to consider the instruction referred to as waived. 'l.,he copies of any of them that have been
prepared, or are in progress, and that may be necessary, may be forwarded
in charge of one of the officers accompanying emigrants, to Captain J.
R. Stephenson, disbursing agent for the Cherokees at Fort Gibson. He
should be furnished by you, as soon as practicable, with copies of all the
documents and papers that in your opinion will be important to the interests of the Indians, or useful to him in the discharge of his duties.
Such explanations should be given as will enable him to make all payments, and to answer all inquiries promptly and correctly. For the speedy
completion of this branch of the business, you are authorized to employ ·
as many clerks as may be necessary.
1 will thank you, immediately on the receipt of this, to report in detail
all the business of the commission (specifying the diffP.rent classes and
amount in each) that you have just reason to believe will remain unfinished on the 23d of May. 'rhe department does not consider that your
appointments will terminate then necessarily, and you will continue in
the performance of your uncompleted duties, if there be any such, until
otherwise instru~ted. 'l,o aid in the formation of correct opinions on this
last point, you are requested to communicate your views as to the time,
the number of persons, and place of operations, requisite and best
adapted to insure the early close of the branch of business appertaining
to your commission. When can the originals be sent here without detriment to the service? When can your office be closed? Will copies
be needed by the superintendent of emigration, or by any other officer or
agent? And if copies must be made for him, and retained in the country
east of the river, will any supervision besides that of the superintendent
be necessary ?
Very respectfully, your obedient servant,
C. A. HARRIS.
Messrs. JouN KENNEDY,
1'.
WILSON,
JAMES LIDDELL,

w.

Calhoun, Tennessee.

VV .AR DEPARTMENT,

Office Indian Affairs, May 26, 1838.
GF.NTLF.MEN: I have the honor to enclose a copy offlletter addressed
to this department on the llth of April, by the Hon. J. L. \Villiams, and
of au opinion* of the Attorney General upon several of the points therein
presented, and others stated in the accompanying copy of my letter to the
Secretary of War.
You are requested to report explicitly your proceedings and views in
regard to claimants under the agreement with Colonel Montgomery, to
*See" Opinio~ s Attorneys G enPral," H ouse Document No. 1231 26lh CongreSS 1 2d se~sion,

p. ll82 et seq. (Error in date-read" 1838" for" 1839.")

10

[ 113]

those who received partial payments fmm Mr. Starr, and to those who
clairn reservations under the treaty of J 819. In respect to the latter, an
allegation is made, which affects the integrity of your doings, and which
it is important should be satisfactorily met.
Very respectfully, your obedient servant,
C. A. HARRIS.
1\:Iessrs. J. KENNEDY,

T. vv. wlLsoN,
J. LIDDELL,
Calhoun, Tennessee.

'VAR DEPARTMENT,

Office Indian A.tf'airs, June 14, 1838.
GENTLF"MEN: Mr. William S. Coodey has presented to this office a
statement of the proceedings that have taken place in the case of the
minor heirs of M. 0 and Mary Scales, accompanied by copies of several
]etters from yourselves and other persons.
It appears from these papers that the sum of $2,000, the assessed value
of a ferry belonging to the estate of the father of these children, has been
paid by you to Mr. Asahel Rawlins. That Rawlins recetved this money
as their guardian, under an appointment from the county conrt of Hamilton county, Tennessee, of w~.ich be was at that time clerk. That the
children had never lived in that county, but were at the time, and long
before, west of Arkansas, where Mr. Joseph Coodey had been appointed
administrator on the estate of the father, and guardian. 'rhat upon being
infol'med of the last recited facts by Mr. W. S. Coodey, the attorney of
Joseph, you called upon Rawlins to pay the $2,000 to him; and upon
learning his refusal to do so, you declined advancing the amount, on the
ground that it would be a double payment. 'I' here are other allegations
imputing fraudulent intent and practice to Rawlins, to which you will
give due attention. I euclose copies of the papers filed by Mr. Coodey, for
your inspection. You will examine the statements in them, and if ~atis
fied of their correctness you will plea~e to take the usual and proper
measures for paying the amount to whoever is en titled to receive it. You
will then cause a peremptory and unqualified demand to be made upon
Rawlins for its return to the disbursing officer, and, if he does not immediately comply with such demand,cause legal measures, in the proper court,
to be taken to compel a restitution of the money to the United States.
Very respectfully, your obedient servant,
C. A. HARRIS.
Messrs. J. KENNEDY,
'J,.
"VILSON,
J. LIDDELL,
Calhoun, 1'ennessee.

w:

\V AR DEPARTMENT,
Office Indian Affairs, June 19, 1938.
GENTLEMEN: I am directed by the Secretary of War to instruct you
that, in his judgment, no payments whatever should be made on account

ll
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of reservation claims under the treaties ·of 1817 and 1819, either to the
Indian reservees or to their assignees. But you are reque~ted to proceed
in and to complete the examination of these claims, and to report each
case, and the testimony bearing upon it, in full to this department. If, as
there seems to be reason to apprehend, more extensive powers will se required to enable the ageuts of the government to arrive at the truth, such
measure~ as may seem proper will be adopted.
Very respectfully, your obedient servant,

C. A. HARRIS.

Messrs. JoHN KENNEDY,

'r. ~r. WILsoN,
JAMES LIDDELL,

Culhoun, 'l'ennessee.

wAR DEPARTi\:IENT,

Office Indian A.ffuirs, June 20, 1838.
GENTLEMEN: I enclose a copy of a letter from Wm. S. Coodey, rela.
tive to the claims of George Guess for improvements abandoned. You
are requested to ascertain the facts, direct the necessary measures to be
taken to secure him in his rights, and report your proceedings.
Very respectfully, your obedient servant,

C. A. HARRIS .
.Messrs. J. KENNEDY,
rr. W. WILSON,
J. LIDDELL.

WAR DEPARTMEN'I',

Q/Jice Indian Affairs, Septr~mber 7, 1838.
GENTLEMEN: Lieutenant Van Horne's accounts for disbursements under
your requi:;itions for balances due to Cherokee emigrants, payable west of
the Mis:-issippi, have been suspended by the accounting officers of the
'rreasury Department, on account of the insufficiency of the documents
furnished by the commissioners to that officer. This occurrence has led
to a more careful examination of the duplieates of those papers which
were forwarded to this office) and th"e result is, that, in my opinion, the
two lists of balances forwarded to this office, under dates of .November 10,
1837, and April 20, 1838, and which are supposed to be counterparts of
those sent to Lieutenant Van Horne, are entirely insufficient to authorize
any payments upon them.
'rhe awards and decisions of the board of commissioners under the late
Cherokee treaty, as I view them, are analogous to judgments at law, and
the exemplification of the record of those dP.cisions should, in my apprehension, when furnished for the purpose of carrying them into effect, bear
upon their face their real character, and be authenticated as fully aud in·
telligibly as other documents appertaining to other legal adjudications, so
that no extraneous proofs shall be necessary to give full effect to such
evidence, or to justify payments made in pursuance thereof.
Enclosed I retnrn to you the two lists of balances above mentioned for
your inspection, and that such deficiencies as you may see to exist may

12
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be supplied, either by additions or by m~king new lists. You will perceive that the list forwarded to this office on the 1Oth No vern ber last has
no suitable title to designate its character, and is not authenticated in any
manner whatever, nor any requisition appended thereto. 'l,he lists of bal.
ances forwar-ded under date of 2t lth of April last, although less defective,
is deemed insufficient, both in the caption and authentication, and especial1y as it contains no requisition or warrant for payments.
I take the liberty to enclose to you a form for the caption, au thentication, and requisition, which I think should be appended to the lists of balances to be paid west, in order that they shall serve as vouchers for the
accounts of the disbursing officers; and, unless you :shall discover objections, I have to request that you will make on t and forward to Lieutenant
Van Horne new lists in the form and with the authentication and requisition therein prescribed, and also a duplicate to this office. I also suggest
the expediency of transmitting to the disbursing officer west, duplicates of
the li~-ts of balances for his use-one to be kept in his office, upon which
to make payments from time to time as emigrants may arrive, and the
other to be forwarded with his accounts to this office, to be used as vouchers in the Treasury Department.
Very respectfully, your obedient servant,

C. A. HARRIS.
JoHN KENNEDY,

'r. w.

WILsoN,

JAMES

LIDDELL,

Esqrs.
()alfwun, TeNnessee.

WAR DEPARTMEl\T,

Office lndian Affairs, September 14, 1838.
GENTLEMEN: Herewith I transmit copies of three opinions of the Attorney General. Two of them, dated the 26th of May* and 27th of Angustt
last, contained the views of that officer upon the opinion of Judge Kennedy on Looney Riley's claim for a reservation under the Cherokee treaties,
which was transmitted to this office by Messrs. Kennedy and Wilson
under da~e of 4th May last, and was submitted to him, as requested, with
the statement forwarded by Messrs. Wilson and Liddell on the 11th May.
The third, dated the 27th ultimo, was given in answer to questions
forwarded upon extracts from your letters of the 11th May and 11th of
June last, in compl!ance with your request; and ou certain arguments
in relation to the construction of the Cherokee treaties, prepared by John
F. Gillespy, esq., and enclosed to this office by Hon. Jos. L. Williams, on
the l5th and 25th of June last, with the request that the opinion of the
Attorney General might be had on them.
Very respectfully, your obedient servant,
C. A. HARRIS.
Messrs. J. KENNEDY,
T. w. WILSON,
J AS. LIDDELL,
Commissioners, ~.. c., Calhoun, Tennessee.
*Opinion of 26th May, 1838-copy herewith

tran~mitted.

t Two of this date-see House Doc. No. 123, 26th Congres~, 2d sess., "Opinions of Attor-

neys General," pp. 1209-'JO.
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ATTORNEY GENERAL's OFFICE,

May 26, 1838.
StR: Pursuant to the request contained in your letter of the 22d instant,

I have perused the opinion of Mr. Kennedy, one of the commissioners
under the Uherokee treaty, in the case of Looney Riley, and have the
honor to state that, in my opinion, the views taken in that paper, and the
conclusion to which it comes, are correct.
I am, sir, very respectfully, your obedient servant,
B. F .. BUTLER.
Hon. J. R. PoiNSETT,

Secretary of War.

WAR DEPARTMENT,

Office Indian Affairs, September 25, 1838.
GENTLEMEN: In June and July last you were requested to rep0rt your
progress in the reservation cases, and on the claims of George Guess and
Catharine Stephens; and in 1837 a report was called for on the claims of
Ann Hyatt, Betsy Huffaere, and James Brown. I have to request that
your attention may be directed to these matters, and such information as
you may collect be transmitted early, that this office may be able to answer
the inquiries addressed to it.
Very respectfully, your obedient servant,

0. A. HARRIS.
Messrs.

JoHN KENNEDY,
'l\ \V. WILSON,
J. LIDDELL,

Calhoun, Tennessee.

WAR DEPARTMENT,

Qlfice lndian Affairs, October 15, 1838.
GENTLF.MgN: I have had the honor to receive your letter of the 21st
ultimo. The sum of $50,000 will be immediately remitted to Captain
Simonton, in compliance with your suggestion.
rro enable the department to make suitable provision for the balances
payable west, you will be pleased to transmit, as soon as possible, a statement showing the aggregate of the sums allowed by you, which are to be
paid by the disbursing officer after the arrival of the Cherokees at their

new homes.
Very respectfully, your obedient servant,

C. A. HARRIS.
Messrs.

JoHN KENNEDY,
T.
\VlLSON,
J. LIDDELL,

w.

Calhoun, Tennessee.
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WAR DEPARTI\t~NT,

Office Indian Affairs, January 14, 1839.
GENTLEMEN: Your letter of the 24th ultimo, with the accompanying
papers. has been received, and laid before the Secretary of War.
Hy his direction, the latter are now returned, as the department has no
authority to interfere in the adjudication of any claims against the Cherokees the final decision of which is committed to you by the treaty. This
view of the power of the department is confirmed by the opinion of the Attorney General of August 27th, J838, a copy of which was sent to you on
the 14th September following.
Very res~ectfully, your obedient servant,

T. H. CRA \VFORD.
Messrs . JoHN KENNEDY,
'1'. W. 'VrLSON,
JAMES LIDDELL,

Athens, Tennessee.

w.AR

DEPARTMENT,

Office Indian Affairs, February 11, 1839.
GENTLEM!i:N: I have received two letters from you, dated January 25th.
\Vhatever balances are due to the Cherokees in North Carolina will be
paid to them a'3 early as possible. Beyond this the department, regarding
the treaty of 1835 as executed on the part of the United States, so far as
the Indians who remain are concerned, will not go. They remain under
the jurisdiction of North Carolina, and their connexion with the general
governmeut is dissolved. It follows that no issues of provisions, money,
or other articles, will be made to them. If they should, at any future time,
express a desire to avail themselves of any of the stipulations of the treaty,
the department then shall decide upon what shall be done for them. rrhe
sum that may remain in the hands of Mr. Cruttenden, from the proceeds
of the properLy of Cherokees who have emigrated, will be held by him
subject to the order of this office. Meantime you will please forward to
the disbursing agent west a list of the names of the persllns entitled to it,
and of the amouut due each. A copy of this list should be sent here. In regard to the claims to per capita allowances, I have to remark that the ascertainment of these is not considered to be within the scope of your commission, and it w1ll be left to the discretion of this department.
As you have been in:-.tructed to terminate your labors and transmit your
records, it is deemed unnecessary to return to you the paper:; in the case
of Mr. Rogers. Your letter uefore me will be filed with them, and Will
be sufficient evidence of your rejection of his claim.
Very respectfully, your obedient servant,

T. HARTLEY CRAWFORD.
1\Iessrs. JoHN KENNfi:DY,
T.
WILSON,
J. LIDDELL,

w.

Athens, Tennessee.
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\V AR DEPARTMENT,
Qffice Indian Ajf'airs, February 11, 1839.
GENTLEMEN: In September last General Smith transmitted to this office transcripts of the valuations of the missionary establishments in the
Cherokee country. On compariug that of the buildings, &c., at Hightower, with the appraise1nen t of them in IS:~2, f()f 'rho mas Petr.it, it appears that the formrr exceeds the latter $2,610. 'rhere is a difference,
also, between the valua~ion of the buildings at Haweis, for John Fields,
and that roported by you, of $497 25 in favor of the latter. The department has dec1ded to sustain the title of the missionaries to these premises;
bnt, before making any payments, deems it proper to call on you for explanations, which you are accordingly requested to furnish, You will
also please to state from what fund the Moravians were paid by you.
Very respectfully, your obcditnt servant,
T. HARTLEY CRAWFORD.
Messrs. JOHN KENNEDY,
'r. w. WILsoN,

J.

LIDDELl-,

Athens, Tennessee.

WAR D f:PART.MENT, January 17, 1844.
Sm.: The President of tho United States having this day removed from
office Messrs. Eaton and Hubley, the commissioners appointed under the
treaty of 1835 with the Cherokees, you will pleJlse apprize them of this
action, and direct the secretary of the board, Col. C. K. Gardner, whose
dnties also cease by. the removal of the commissioners, to deposite the

books and papers pertaining to the commission in the office of the Gornmissioner of Indian Affilirs.
Very respectfully, yours,
J. M. POR 'TER,
:Secretary of ~Var.
0

T. H.

r

Qfjir;e Indian Affairs, .January 17, 1844.
S1R: 1 have been direeted to in [!urn you that yon have ceased to be

CRAWFORD,

Commissioner of lndian Affairs.

W.AR DEPARTMENT,

commissioner under the t 7th article of the treaty with the Cherokees of
29th December, 1835.
As the simplest mode of performing a disagreeable duty, I enclose
you a copy of the communication of the Secretary of War of this date to
me, conveying the determination of the President of the United States,
and the order which makes it rny duty to write this letter.
Very respectfully, your obedient servant,
T. H. CRAWFORD.
Hon. JoHN H. BATON,
Na ,kvil!e, '1 'ennessee.
Same to Edward B . Hubley, Orwigsburg, Schuylkill county, Pennsyl·
vauia; and on the 18th January to Merchants' Hotel, Philadelphia.
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WAR DEPARTMENT,

Office Indian Affairs, March 11, 184.5.
SrR: I have the honor to acknowledge the receipt of your letter of the
8th ultimo, addressed to the Secretary of War, and by him referred to this
office for an answer.
The act of the 7th June last contains the following provision: " For
compensation of two commissioners to examine claims under the treaty
with the Cherokees of one thousand eight hundred and thirty-five, and
pay of secretary, including provisions for Indians during the session of
the board, and for contingent expenses, $11,500 ;" and then makes a like
appropriation for the expenses of the Choctaw commission, ending with
this proviso: ''Provided, That the duration of either of said commissions
shall not extend beyond one year from the passage of this act." (Pamphlet Laws 1844, page 74.)
My object in calling your attention to this law arises from the statement made in your letter, that you should have learned from this office
that your commission and that of Colonel Washington was limited to one
year. The commission reads, " during pleasure;" but, nevertheless, the
law which I have quoted above ends the commission on the 17th day of
J Qne next. The act of Congress is positive; and after that time the
powers of the commissioners must cease.
This is no isolated opinion of my own; for every one who reads it must
give it the same interpretation.
There was no appropriation made by law during the last Congress in
regard to the Cherokee commission, and consequently the act of June 17,
1844, must be binding, and the commission of which you are a member
must end on the day referred to.
Very respectfully, your obedient servant,
T. H. ORA Wl<,ORD.
Gen. JoHN 1\ MAsoN,
Cherokee Cotnmissioner, Fort Gibson, Arkansas.

WAn DEPARTMENT, Jrlay 26, 1845.
The conversation 1 had with yon since your return, and
the very intricate and important questions presenting themselves to your
board, have occasioned me much reflection. I should feel obliged to you
for a full expression of the construction you put on the various stipulations of the treaty of 1835, between the Cherokees and the United States.
The first inquiry that suggests itself is-who <He entitled to participate in
the benefits which, by the stipulations of the treaty, are to be extended to
the Indians?
2d. Are not many of them entitled to certain benefits, and excluded
from sharing in others? On this point I will be gratified to have your
views, in as much detail as may be conveniently practicable. It seems to
me to divide itself into many subordinate inquiries; among which is the
one, whether the Cherokees remaining east are e'ntitled to, and can legally receive, the commutation for removal, and twelve months' subsistence, &c.
3d. I also desire to have your views in extenso on the subject of reservations, which have always been regarded as a very important branch of
this treaty, in relation to which diversity of opinion appears to have preGENTLEMEN :
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vailed; and in this may be included the question, whether pre-emption
rights have, or have not, been absolutely abrogated?
It would be agreeable to me to have your construction of the 16th arti·
cle of the treaty of 1835, and of the supplement, as operating on the main
treaty; and of how far the Cherokee fund is liable to furnish the means
of meeting claims, and where the Unitl'd States are responsible.
If any other point strikes yourselves as being worthy of special com·
ment, I will thank you to make it; giving, if you please, on the different questions, your opinions, together with the reasons for them, as much
at length as may be necessary to possess me of your views tllereon.
Very respectfully, your obedient servant,

V{. L. MARCY,
Secretary of War.
Col. GEo. C. WASHINGTON,
Gen. JoHN T. MAsoN,

Cherokee Commissioners, <}-c.

WAR DEPARTMENT, June 18, 1845.
GENTLEMEN: The President has :.:eceived and considered your letter
of the lOth instant, and has instructed me to communicate to you his de·
cision on the question which you referred to him.
The treaty "between the United States and the chiefs, head men, and
people of the Cherokee tribe of Indians," was ratified on the 23d day of"
May, 1836, with an amendment that put these words into the 17th article: "All the claims arising under, or provided for in the several articles
of this treaty, shall be examined and adjudicated by such commissioners
as shall be appointed by the President of the United States, by and with
the advice and consent of the Senate of the United States, for that purpose, and their decision shall be final; and on their certificate of the
amount due the several claimants, they shall be paid by the United States."
Appropriations were made of the several sums supposed to be necessary for the execution of the treaty, by law of 2d July, 1836; and among
them, "For compensation of two commissioners for two years to exam·
ine claims, according to the seventeenth article of said treaty, at eight dollars per day each, eleven thousand six hundred and eighty dollars;" "Forcompensation to a secretary for two years, at five dpllars per day, according
to the same article of said treaty, three thousand six hundred and fifty
dollars;" and, "For compensation to an interpreter for two years, at two
dollars and fifty cents per day, according to same article of said treaty,
one thousand eight hundred and twenty-five dollars."
Under the treaty and appropriation two commissioners were appointed,
with a secretary, &c., who opened their session as a board, in the then
Cherokee country east, on the 7th day of December, 1836. The members of the tribunal were increased by the appointment of a third commissioner, for whose compensation an appropriation was made on 7th July,
1838, but who had been appointed on the 16th October preceding.
On the 7th day of January, 1839, it being supposed that sufficient time
had been allowed for the adjudication of all jn.r.t claims, and that they
either had been or might have been presented, especially as the great.
bulk of the Cherokee people had, in the summer or fall of 1838, been re2
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moved to the west, the board was instructed to terminate its session, to
close its business, and report the result of its labors: this was done on
the 5th of March, 1839, showing that their decrees exceeded the sum of

$2,300,000.
The matter so rested until the 26th day of August, 184.2, when an act
of Congress appropriated, "F,or compensation to two commissioners to
examine claims under the treaty with the Cherokees of eighteen hundred
and thirty-five, and pay of a secretary and provisions for Indians during
the session of the board, and for contingent expenses, thirteen thousand
five hundred dollars; and for arrearages of the late board of commissioners under the same treaty, one thousand five hundred and fifty-eight
dollars."
Hon. Messrs. J. H. Eaton and James Iredell were commissioned on
5th September, 1842; and Mr. Iredell declining the appointment, Hon. E.
B. Hubley was, on the 8th day of November, 1842, appointed in his
stead.
·
'l..,hese gentlemen remained in office until 17th January, 1844, when
they were severally removed by the President of the United States, and
you were appointed to succeed them, of which you were advised on 3d
June following. On the 17th of the same month a law was passed,
appropriating, "For compensation to two commissioners to examine
claims under the treaty with the Cherokees of one thousand eight hundred and thirty-five, and pay of secretary, including provisions for Indians Cluring the session of the board, and for contingent expenses, eleven
thousand five hundred dollars." The next paragraph appropriated money
for the contingent expenses of the Choctaw commission, and added:" Provided, That the duration of either of said commissions shall not extend beyond one year after the passage of this act." And of this provision of Lhe
law you were apprized in a communication from the Indian Bureau of 20th
June last, within three days of its enactment.
It appears, therefore, that your appointment as commissioners was due
to the act of Congress of 18~2, and the existence of the commission has
likewise been limited in act of Congress of 1844. The President who
appointed the commission approved the bill limiting its duration Under
these circumstances the President does [not] consider himself authorized to
prolong the existence of the commission; and he has therefore instructed
me to communicate to you his deference to the decision of Congress.
You will, therefore, gentlemen, consider your commission as having
expired yesterday.
You will please to transmit to the Indian Bureau an records and papers
that you have received or made in your official capacity.
I have he honor to be, gentlemen, very respectfully, your obedient
s:ervant,
GEORGE BANCRO~,r,
,
Acting Secretury of War.
Messrs. JoHN 1.. MASON and GEoRGE C. W AsrnNGToN,
Late Commissioners under Cherokee t1·eaty '![ 1835.
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19
D.

List of communications and instructions to Cherokee comm~sswners,
transmitted to Senate of United States on the 12th January, 1838, under
resolution qf 13th October, 18 7; printed in Senate Doc. No. 120, 25th
Congre~s, 2d session, volume 23d.
To whom written, &c.

I'

Date of letter. Page of
vol.

1836.
Secretary of War to Messrs. Lumpkin and Carroll, ap·
pointing them commissionres
Secretary of vVar to the commissioners
Commissioner of Indian Affairs to commissioners
do
Do
do
to Hon. W. Lumpkin
Do
do
Do
do
do
Do
do
do
do
Do
do
to commissioners
Do
do
Do
to John Kennedy
do
Do
to Lumpkin & others
do
Do
do
to commissioners
to Hon. W. Lumpkin
Do
do
to commissioners
Do
do
Do
do
to Hon. W. Lumpkin
Do
do
do
Do
do
do
Do
to commissioners
do
Do
do
do
Do
do
to John Kennedy
to Hon. W. Lumpkin
Do
do
Do
do
do
Do
do
to commissioners
Do
do
do
do
Do
do
Do
do
do
Do
do
do
Do
do
do
Do
do
do
do
Do
do
do
Do
do
do
Do
do
Secretary of War to commissioners
Uommissioner of Indian Affairs to commissioners
do
do
Do
do
Do
do
do
do
Do

July
July
July
Sept.
Sept.
Oct.
Oct.
Oct.
Oct.
Oct.
Oct.
Nov.
Nov.
Nov.
Nov.
Nov.
Nov.
Nov.
Nov.
N'ov.
Dec.
Dec.
Dec.
Dec.
Dec.

7
13
25
19
27
3
10
12
17
25
25
4
5

5
14
16
18
19
21
28
10
17
29
29
30
1837.
Jan.
3
Jan.
Jan.
Feb.
Feb.
Feb.
Feb.
April
April
April
April
April

6

31
14
20
21
27
12
20
24
25
25

146
147
149
171
174
178
181
187
191
194
195
198
200
201
206
207
209
209
210
213
214
216
221
222
222
225
230
237
240
243
244
245
257
261
263
264
265

I
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D-Continued.
To whom written, &c.

Date of letter. Page of
vol.

----------------------1-------

Commissioner of Indian Affairs to commissioners
Do
do
do
Do
do
do
Do
do
do
Do
do
do
Do
do
do
Do
do
do
Do
do
do
do ·
Do
do
Do
do
do

1837.
May 13
June 14
June 15
July
8
July 12
July 30
Aug. 25
Sept. 30
Oct.
7
Oct. 12

271
277
280
287
288
301
312
318
328
331

---..~

E.
List of papers trsnsmittecl to Senate United Slates, Janua1·y 16, 1844, 1tnder
Senate t·esolution of 20th Decentber, 1843, "Vi~:

A. Extract of letter from Commissioner of Indian Affairs to Cherokee
commissioners, dated February 8, 1838.
B. Extract of letter from Commissioner of Indian Affairs to Cherokee
commissioners, dated May 9, 1838.
C. Copy of letter from Commissioner of Indian Affairs to Cherokee
commissioners, dated January 17, 1839.
H 1. Copy of letter from Commissioner of Indian Affairs to Cherokee
commissioners, dated September 28~ 1842.
H 2. Copy of letter from Commissioner of Inuian Affairs to Cherokee
commissioners, dated August 10, 1813.
H 4. Copy of letter from Secretary of War to Cherokee commissioners,
dated October 5, 1843.
H 5. Copy of letter from Secretary of War to Cherokee commissioners,
dated November 25, 1843.

