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to satisfy settler demands of the moment, and by concentrating
their people on the residue. The Cherokees were the first to suc-
cumb to pressure from national officials and to accept a western
domain. In 1817, Cherokee leaders negotiated a treaty with
General Jackson providing for the surrender of one-third of the
Cherokees’ eastern lands for a tract of equal size in northwest
Arkansas between the White and Arkansas rivers.*' Emigration
was discretionary and by 1835, only about six thousand
Cherokees had moved west.

The Choctaws were the next tribe to commit themselves to
vacating their eastern lands and migrating west. In 1820, General
Jackson and Chief Pushmataha concluded the Treaty of Doak’s
Stand, providing that in return for surrendering to the United
States about one-third of their remaining eastern domain the
Choctaws were to receive a vast tract of territory west of the
Mississippi, extending from southwestern Arkansas across the In-
dian country to the western boundary of the United States.’? The
treaty pledged the United States government to supply to each
Choctaw warrior who would emigrate a rifle, a bullet mold, a
camp kettle, a blanket, and ammunition sufficient for hunting
and defense for one year. The treaty also authorized payment for
any improvements each emigrant left at his ancestral home.
Choctaw leaders insisted that the treaty contain a clause pro-
viding that fifty-four sections of Choctaw land ceded in Mississip-
pi be surveyed and sold at auction, the proceeds to go into a
special fund to support schools for Choctaw youth on both sides
of the Mississippi.*?

Indian colonists from the Old Northwest settling in Missouri
and from the Old Southwest settling in Arkansas found their
treaty-assigned lands occupied by American settlers. These
pioneers had opened farms, established towns, and organized ter-
ritorial governments. The frontiersmen demanded that the arriv-
ing Indians be located elsewhere.

In 1825, Secretary of War John C. Calhoun determined to end
for all time the recurring tribal relocations. He reported to Presi-
dent James Monroe the tragedy of periodic uprooting of the
tribes to serve the American settlers’ lust for land. Calhoun stated
that

51. 7 Stat. 156 (1817).
52, 7 Stat. 210 (1820).
53. Id. at 212. See A. LEwIS, CHIEF PUSHMATAHA, AMERICAN PATRIOT (1959).
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one of the greatest evils to which they are subject is that inces-
sant pressure of our population, which forces them from seat
to seat . . . . To guard against this evil . . . there ought to be
the strongest and the most solemn assurance that the country
given them should be theirs, as a permanent home for
themselves and their posterity. . . .%*

Calhoun recommended that the region west of Arkansas Ter-
ritory and Missouri be set aside as a permanent Indian reserve.
There, the federal government could colonize the Indian tribes re-
maining east of the Mississippi River as well as those tribes
residing in Arkansas Territory and Missouri.** President Monroe
and his successors, with the support of Congress, implemented
Calhoun’s recommendation. This colonization zone was situated
west of Arkansas Territory and Missouri, bounded on the north
by the Platte River, on the south by the Red River, and extended
to the western boundary of the United States.*® It was restricted
to the colonization of Indian tribes and named variously; early it
was called the Indian country, and by 1830 it was commonly
referred to as the Indian Territory.

The Removal to the West

In 1825 the Choctaws surrendered their claim to land in
southwestern Arkansas and relocated west of the Arkansas Ter-
ritory boundary. Three years later the Cherokees exchanged their
Arkansas domain for a new home in Indian Territory. The
Missouri tribes relocated in that portion of the new Indian col-
onization zone that in 1854 became Kansas Territory.

Indian Territory already was occupied by several tribes, in-
cluding the Osages, Quapaws, Kansas, Otoes, Missouris, and
Poncas. Before federal officials could make land assignments to
the eastern Indian colonists, they were required to persuade these

54, Letter from John C. Calhoun to John Monroe (Jan. 24, 1825), reprinted in
AMERICAN STATE PAPERS 2 INDIAN AFFAIRS 544 (1832).
55. Id.
56. Indian country was statutorily defined in the 1834 Indian Trade and Intercourse
Act as
all that part of the United States west of the Mississippi, and not within the states of
Missouri and Louisiana, or the territory of Arkansas, and, also, that part of the
United States east of the Mississippi river, and within any state [,] to which the Indian
title has not been extinguished. . . .
Act of June 30, 1834, 1, 4 Stat. 729.
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local tribes to cede substantial portions of their lands to the
United States for reassignment to the emigrating Indians.
Through a series of negotiations between 1818 and 1825, the local
tribes accepted reduced domains to make room for the emigrating
tribesmen.

The southern tribes, for the most part, were relocated during
the 1830s. The Georgia,’” Alabama,*® and Mississippi®*’
legislatures adopted repressive laws that abolished tribal govern-
ments and made Indians subject to state law, applying to resident
Indians the penalties of the statutes while denying them the pro-
tections accorded white citizens.®® The state of Georgia went so
far as to distribute to its citizens—by means of a lottery—the
land of the Cherokee Nation.®* These actions were designed to
pressure the Indians to emigrate to Indian Territory. Tribal
leaders appealed to federal officials for protection from op-
pressive state action as guaranteed by treaties with the United
States. President Andrew Jackson refused to intercede on behalf
of the beleaguered tribesmen, simply advising them to surrender
their lands and move west as the only means to escape this tor-
ment.%?

Cherokee leaders attempted to obtain respite through resort to

57. Act of Dec. 20, 1828, ACTs OF THE GENERAL ASSEMBLY OF THE STATE OF GEORGIA
(1828), 88-89; Act of Dec. 19, 1829, CoMp. OF THE LAWS OF THE STATE OF GEORGIA
(1819-1829), 198-99 (Dawson 1831); Act of Dec. 22, 1830, AcTS OF THE GENERAL
ASSEMBLY OF THE STATE OF GEORGIA (1830), 114-17.

58. Act of Jan. 27, 1829, DIGEST OF THE LAWS OF THE STATE OF ALABAMA 224 (Aiken
1833); Act of Jan. 16, 1832, id. at 224-25.

59. Act of Feb. 4, 1829, CODE OF MISSISSIPPI, BEING AN ANALYTICAL COMPILATION OF
THE PUBLIC AND GENERAL STATUTES OF THE TERRITORY AND STATE WITH TABULAR
REFERENCES TO THE LOCAL AND PRIVATE ACTS, FROM 1789 10 1848 135 (Hutchinson 1848);
Act of Jan. 19, 1830, JOURNAL OF THE HOUSE OF REPRESENTATIVES OF THE STATE OF
MississIPpI, AT THEIR 1830 Session 86.

60. See, e.g., Act of Dec. 20, 1828, ACTS OF THE GENERAL ASSEMBLY OF THE STATE
oF GEORGIA (1828), 88-89. This act added Cherokee lands to five Georgia counties, and
declared “‘all laws, usages, and customs’ of the Cherokees *‘null and void.” It also pro-
vided that ‘‘no Indian . . . residing within Creek and Cherokee nations shall be deemed &
competent witness, or a party to any suit, in any court . . . to which a white man may be a
party.”” See, e.g., Act of Dec. 19, 1829, ComMP. OF THE LAWS OF THE STATE OF GEORGIA
(1819-1829), 198-99 (Dawson 1831), which extended the laws of Georgia over the
Cherokee lands. See also M. YOUNG, REDSKINS, RUFFLESHIRTS, AND REDNECKS 14-17
(1961).

61. G. WoODWARD, THE CHEROKEES 173-77 (1963).

62. See Niles Register, Sept. 18, 1830; F. PRUCHA, AMERICAN INDIAN POLICY IN THE
FORMATIVE YEARS 235-38, 247 (1962); G. FOREMAN, INDIAN REMOVAL 231-32, 247 (new
ed. 1953).
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action in federal court. In Worcester v. Georgia, Chief Justice
John Marshall ruled that the Georgia laws pertaining to the
Cherokees were null and void because federal jurisdiction over
the Cherokees was exclusive.®* Nonenforcement of the decision
destroyed the will to resist among many Cherokees, and several
tribal leaders prepared for removal.%

In 1830, Congress passed the Indian Removal Act that for-
malized the colonization process and reiterated federal intent as
to Indian land rights in the East.®* Between 1830 and 1837, each
of the southern tribes signed comprehensive removal treaties
ceding their eastern lands to the United States and accepting new
domains in Indian Territory.

In the case of the Creeks and Choctaws, government commis-
sioners permitted the removal treaties to contain provisions for
allotment. Tribal members who preferred to remain in the East
were assigned allotments within the ceded territory, and the allot-
tees thereby became subject to state law.*¢ The treaties differed in
sums paid to the tribes and government services provided in
relocation.

By the terms of the controversial Treaty of New Echota,®’ the
Cherokee Nation surrendered to the United States a domain of
about eight million acres for $5,000,000. The eastern Cherokees
were confirmed in joint ownership with the western Cherokees in
their Indian Territory lands and this domain was patented to the
Cherokee Nation in fee simple. They were obligated to remove
within two years after ratification of the treaty, and the federal
government was to pay the cost of removal and to provide sub-
sistence for the immigrants for one year after arrival in the West.

The Chickasaws ceded their eastern lands by the Treaty of
Pontotoc (1832) and the amendatory treaties of 1832 and 1834.%¢
Federal agents were required to survey the Chickasaw Nation and
assign each Indian family a homestead as a temporary residence
until the western home was decided upon. Then the Indians were
permitted to sell their homesteads to white settlers. The re-

63. 31 U.S. (6 Pet.) 515 (1832).

64. See FELIX S. COHEN's HANDBOOK OF FEDERAL INDIAN LAw 83 nn.173-174, and
accompanying text (R. Strickland et al., eds. 1982).

65. 4 Stat. 411 (1830).

66. Treaty with the Choctaw (Treaty of Dancing Rabbit Creek), 7 Stat. 333 (1830);
Treaty with the Creeks (Second Treaty of Washington), 7 Stat. 366 (1832).

67. 7 Stat. 478 (1835).

68. 7 Stat. 381 (1832); 7 Stat. 388 (1832); 7 Stat. 450 (1834).
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mainder of the Chickasaw territory was to be sold at public auc-
tion, the proceeds to go to the Chickasaw general fund. The
Chickasaws were to pay for the cost of their relocation.

The Seminoles were the last of the southern tribes to experience
forced removal to Indian Territory. In 1832, Seminole chiefs
signed the Treaty of Payne’s Landing.®® By its terms, the
Seminole Tribe relinquished all claim to its lands in Florida Ter-
ritory to the United States and agreed to relocate on Creek lands
int Indian Territory within three years. The United States govern-
ment agreed to pay the cost of removal, to provide subsistence
for one year after arrival in the West, and to pay $15,400, plus an
annuity of $3,000 a year for fifteen years. In the Treaty of Fort
Gibson (1833) the Seminoles agreed to settle on a particular tract
of Creek lands west of Fort Gibson.”

Osceola and other patriot leaders refused to be bound by the
removal treaties. As a result of their opposition, a faction of the
Seminoles became embroiled in a costly war with the United
States that lasted until 1842. During the protracted struggle, the
federal government forcibly removed most of the Seminoles from
Florida Territory. In 1842 the United States abandoned its war
effort and allowed a small group of Seminoles to remain per-
manently in the Florida Everglades.”

In 1855 the land of the Choctaw and Chickasaw nations in the
Indian Territory was reduced by a treaty with the federal govern-
ment whereby the latter leased the tribal lands situated between
the 98th and the 100th meridians, flanked by the Canadian and
Red rivers, and designated it the Leased District.”> Subsequently
federal officials assigned this area as a reservation for collecting a
collage of Texas tribes—Waco, Tonkawa, Anadarko, Tawakoni,
Caddo, and some Comanche bands—numbering at the time of
their removal only about 1,500. For several years these tribes had
resided on the Brazos Reserve in northwest Texas. Demands by
Texan settlers for the reserve lands led federal officials in 1859 to
relocate these tribes in the Leased District. Following removal,
they were attached to the Wichita Agency, situated in the Leased
District.”

69. 7 Stat. 368 (1832).

70. 7 Stat. 423 (1833).

71. A. GiBsoN, THE AMERICAN INDIAN 328-29 (1980).

72. Treaty with the Choctaw and Chicasaw, 11 Stat. 611 (1855).

73. ANNUAL REPORT OF THE COMMISSIONER OF INDIAN AFFAIRS (1859), at 1, 5-6, 19,
220-33.
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White Settler Expansionism

Well before the Civil War, the Indian Territory’s status as a
permanent Indian colonization zone, off-limits to white settle-
ment, was challenged by the renewed expansion of American set-
tlements into the West. By the 1850s, settlers were agitating for
the opening of the entire Indian Territory. Their demands were
articulated in a number of bills introduced in Congress that pro-
vided for the extinguishment of tribal title and the opening of
Indian Territory to settlement. The tribes of the northern half of
Indian Territory were the first casualties of the renewed
American expansion into the West. The Kansas-Nebraska Act,
1854, excised from Indian Territory the region north of 37° and
created Kansas and Nebraska territories.”

In 1854 and 1855, Commissioner of Indian Affairs George W.
Manypenny concluded agreements with local tribal leaders
abrogating treaties containing solemn pledges that forbade the
creation of any organized territory within this Indian colonization
zone.”” The commissioner reported that the Omahas, Otoes,
Missouris, Sac and Fox, Kickapoos, Delawares, Shawnees,
Kaskaskias, Peorias, Piankeshaws, Weas, Miamis, and other resi-
dent tribes reluctantly signed new treaties and accepted reduced
reservations or allotments.’® The federal government sold the
ceded lands to settlers.

The American expansionist surge of the 1840s that carried
United States dominion to the Pacific shore produced in the new
territory a momentum of expansion, settlement, and development
that did not requite until the close of the century. The discovery
of gold in California and the concomitant sweep of the mining
frontier across the newly acquired territory into the Pacific
Northwest, Great Basin, Rocky Mountain region, and into the
Southwest, with recurring gold and silver bonanza strikes, rapidly
populated portions of the West. This drastically increased activity
disturbed the local Indian peoples who then valiantly defended
their homelands. The inevitable retaliatory military action led to
successive Indian defeats and reductions in fribal territory,

74. 10 Stat. 277 (1854).

75. See, e.g., Treaty of 1831 with the Senecas and Shawnees, 7 Stat. 349, 353. For a
discussion of treaties with similar clauses, see CoNG. GLOBE, 32d Cong., 2d Sess., 556-58
(1854).

76. INDIAN AFFAIRS, LAWS AND TREATIES, 2 TREATIES 608-46, 677-81 (C. Kappler ed.
1904); ANNUAL REPORT OF THE COMMISSIONER OF INDIAN AFFAIRS (1854), at 3, 10.
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ultimately culminating in assignment of the conquered tribes to
drastically reduced reservations out of the Anglo-American
stream of expansion and development.

Pre-Civil War Phase

The military conquest of western tribes and the compression of
tribal territory, which began in 1845, can be divided into three
periods. The first period or phase of the conquest and compres-
sion process, 1845 to 1861, conducted largely by regular troops,
was particularly successful in California, Oregon, and
Washington where, except for scattered pockets of resistance, the
Indians after 1861 were no longer a factor to be reckoned with.
The Treaty of Fort Laramie (1851) began the compression pro-
cess for several tribes of the Central and Northern Plains in-
cluding the Mandans, Gros Ventres, Assiniboines, Crows,
Blackfeet, Cheyennes, and Arapahoes.”” By this pact the
signatory tribes accepted reduced hunting ranges that ultimately
became restricted reservations. This first phase substantially
reduced the Indian threat to American expansion and opened vast
areas of Indian land to settlement and development.

The Civil War Phase

The second phase of the conquest of the western Indians and
compression of tribal lands occurred during the American Civil
War, 1861 to 1865. This episode in national history produced the
comprehensive militarization of the West. Volunteer infantry and
cavalry regiments raised in the region’s new territories and states
were kept in combat readiness for service in the East against Con-
federate armies by campaigning against Indians. Their actions
further reduced Indian military power and compressed tribal ter-
ritories. Volunteer troops pacified the Shoshonis, Bannocks,
Utes, and other tribes residing near the Oregon-California roads,
and their campaigns against the Cheyennes and other tribes of
Colorado, Nevada, and Utah territories scattered the Indians and
reduced their domains. In New Mexico and Arizona, General
Henry H. Carleton’s conquest and containment policy at Bosque
Redondo emasculated the Mescalero Apaches and the Navajos’
will to resist. His troops also campaigned eastward onto the Great
Plains against the Kiowas and Comanches. However, Union
regiments were never able to deal decisively with the western
Apaches.

77. INDIAN AFFAIRS, LAWS AND TREATIES, 2 TREATIES 594 (C. Kappler ed. 1904).
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During the Civil War, the tribes of Indian Territory—the
Choctaws, Creeks, Chickasaws, Cherokees, and Seminoles—
signed treaties of alliance with the Confederate States of
America.” Indian armies fought under the Confederate flag in
the contest between Union and Confederate armies for control of
Indian Territory. At the close of the war the five tribes, through
their Reconstruction treaties, were required to surrender the
western half of Indian Territory to the national government as a
penalty for the Confederate alliances and as reparations of war,
receiving only minimal compensation for the territory ceded.”
The Seminoles were pressed by federal officials to cede their en-
tire domain to the United States, for which they received an
average of fifteen cents an acre.®® Subsequently the Seminoles
purchased a small homeland within the Creeks’ reduced territory
for which they paid fifty cents an acre.®! The intent of federal of-
ficials in appropriating the western half of Indian Territory was
to use the land as a colonization zone for concentrating tribes
from other portions of the West.

This was compatible with recommendations of a congressional
committee, which, during the Civil War, had studied extensively
the Indian problem in the West and concluded that it was ‘‘no
longer feasible’’ to indulge the western tribes in a free, roving ex-
istence.®? To ‘‘remove the causes of Indian wars’’ and to establish
peace in the West, the committee concluded that the Indians
would have to give up the nomadic life and accept limited reser-
vations and ‘‘walk the white man’s road.”’®* Fulfillment of this
policy in the postwar period provides the substance for the third
and final phase of the conquest of the western tribes and com-
pression of their lands.

The Reservation Phase

During the period of 1866 to 1886 the federal government
assigned tribes to fixed, limited reservations. Those western tribes
who remained largely unconquered, the Sioux, Northern

78. See A. ABEL, THE AMERICAN INDIAN AS PARTICIPANT IN THE CIVIL WAR (1919).

79. Treaty with the Seminoles, 14 Stat. 755 (1866); Treaty with the Choctaws and
Chickasaws, 14 Stat. 769 (1866); Treaty with the Creeks, 14 Stat. 785 (1866); Treaty with
the Cherokees, 14 Stat. 799 (1866).

80. 14 Stat. 755, 756 (1866).

81. Id.

82. S. Rep. No. 156, 39th Cong., 2d Sess., 7 (1867).

83. Id.
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Cheyenne, Kiowa, Comanche, Southern Cheyenne and Arapaho
and western Apache, did not submit quietly to the new policy.
Federal troops campaigned continuously against them until the
last tribal holdout, Geronimo’s Apache band, capitulated in
1886.

The continuing settlement and development of the West during
the postwar period, and the concomitant reduction of Indian
lands, is illustrated in the case of the Kiowas, Comanches,
Cheyennes, and Arapahoes. In 1865 -at the Council of the Little
Arkansas, leaders of these tribes signed treaties with American
commissioners.®* These tribes ceded to the United States their
claim to all territory north of the Arkansas River and accepted
diminished territories south of that stream. Thereupon federal of-
ficials assigned the Cheyennes and Arapahoes a domain between
the Arkansas and Cimarron rivers in southwestern Kansas and
ncrthwestern Indian Territory. The Kiowas and Comanches were
assigned a reservation between the Cimarron and Red rivers, ex-
tending across western Indian Territory and the Texas Panhandle
from the 98th to the 103rd meridians.

Notwithstanding the Little Arkansas treaties, the soil of the
new Kiowa, Comanche, Cheyenne, and Arapaho domains was
soon bloodied by contests between Indians and Anglo-American
intruders. Land-hungry settlers pressed onto the eastern margins
of the treaty-assigned lands. The flow of traffic along the rivers
and the old trails across these tribals ranges increased. American
hunters slaughtered the buffalo, so essential for the survival of
the Plains tribes, for the hides. Because federal officials on the
western border refused to protect tribal territorial rights
guaranteed by the Little Arkansas treaties, the tribes assumed this
function themselves. Settler appeals for protection brought the
tribes into bloody contests with the United States army.

In 1867 federal commissioners called these tribes into council
again at Medicine Lodge Creek. The Treaties of Medicine Lodge,
1867, further reduced the lands of these tribes.?* The Kiowas and
Comanches were assigned a reservation in the Leased District,

84. Treaty with the Cheyenne and Arapaho, 14 Stat. 703 (1865); Treaty with the
Apache, Cheyenne, and Arapaho, 14 Stat. 713 (1865); Treaty with the Comanche and
Kiowa, 14 Stat. 717 (1865). '

85. Treaty with the Kiowa and Comanche, 15 Stat. 581 (1867); Treaty with the
Kiowa, Comanche, and Apache, 15 Stat. 589 (1867); Treaty with the Cheyenne and
Arapaho, 15 Stat. 593 (1867). See generally D. JONES, THE TREATY OF MEDICINE LODGE
(1966).
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situated between the 98th and the 100th meridians, bounded
roughly on the north by the Washita River and on the south by
the Red River. The Cheyennes and Arapahoes were assigned a
reservation in the Cherokee Outlet, bounded by the Cimarron
and Arkansas rivers. These tribesmen actually settled south of the
reservation on the North Canadian River. An executive order in
1869 established a new Cheyenne-Arapaho Reservation in the
Leased District, situated between the 98th and the 100th meri-
dians, extending to the Kiowa-Comanche line on the Washita.3¢

Extensive military action was required to keep the Indians on
their reservations. After considerable combat, all bands had
capitulated by late 1875. Military officials at Fort Sill and Fort
Reno disarmed the warriors, confiscated the Indians’ horses, and
arrested their leaders and sent them off to military prison at Fort
Marion, Saint Augustine, Florida. Finally leaderless, disarmed,
and afoot, the warriors of the fierce southern Plains tribes were
thoroughly pacified. They settled down to the dull routines of
reservation life, most of them demoralized by the drastic changes
in life confronting them, but studiously thwarting the attempts of
agents to lead them along the ‘‘white man’s road.”’®’

Failed Government Policies

By 1887 it was evident that the national government was not
accomplishing its cultural transformation goals. Critics claimed
that the reservation system was a curse for the Indian and
America’s shame. These ‘‘institutionalized slums’> were the sub-
ject of Helen Hunt Jackson’s Century of Dishonor (1881), which
stirred the public conscience.

Federal officials blamed the failure of the detribalization pro-
cess on the Indian land system. The Indians held their reservation
lands in common with title vested in the tribe. This nourished a
continuing tribal government which, although suppressed, per-
sisted in functioning. Federal officials concluded that the way to
break resistive tribal force and communal strength would be to
abolish reservations and assign each Indian an allotment of land
in fee simple. They believed that private ownership of land, allot-
ment in severalty, would accomplish what twenty years of reser-

86. Executive Orders Relating to Indian Reservations 138 (rep. ed. 1975).

87. See generally W. LECKIE, THE MILITARY CONQUEST OF THE SOUTHERN PLAINS
(1963); Gibson, The St. Augustine Prisoners, 3 RED RIVER VALLEY HIsT. REV. 259-70 (1978).
259-70 (1978).
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vation life had not. Officials failed to acknowledge what was a
compelling force in the movement behind the liquidation of
Indian reservations—that considerable land embraced by Indian
reservations held agricultural promise and thereby was coveted by
homesteaders. By the 1880s settlers had filed upon most of the
arable land in the West under the Homestead Act and other
federal land-dispensing statutes. Indian reservation lands then, in
a sense, comprised the agrarians’ last frontier.

Congress passed the General Allotment Act in 1887. The Act
provided for the assignment to each Indian of an allotment of
land averaging 160 acres of reservation land, to be held in trust
by the federal government for twenty-five years.®® It applied to
virtually all reservation lands with promise for agricultural
development. Thus, those reservations in the desert and mountain
regions which, at the time, were not coveted by Anglo-American
settlers for farming and stockraising or desired by corporate in-
terests for timber and mineral exploitation, escaped the allotment
process. In Indian Territory all the reservations were liquidated
under the terms of the General Allotment Act as amended or
under similar statutes.®** Each member of each tribe was assigned
an allotment. The surplus lands in the West after allotment,
amounting to over 60 million acres, were opened to homestead-
ers.”® Allotment cruelly cast the Indian adrift into the dominant
white society. Of the acreage assigned to Indians between 1887
and 1934, 27 million acres, or two-thirds of the land allotted, had
passed from Indian to non-Indian ownership.®*!

In 1934, by the terms of the Indian Reorganization Act
(Wheeler-Howard Act),*? a historic process—compression of the
Indian estate—ended. This statute terminated allotment in
severalty, restored to tribal ownership surplus Indian lands
available for non-Indian purchase, and provided for the acquisi-
tion of additional land for the tribes in order to maintain ‘‘tribal
land bases.’’ During the period of 1934 to 1950, the Indian tribal
estate actually increased.

A resurgence of old practices occurred during the decade of the

88. General Allotment Act of 1887, 25 U.S.C. § 331-334, 339, 341-42, 348-49, 354,
381 (1982).

89. See FELIX COHEN'S HANDBOOK OF FEDERAL INDIAN LAW, supra note 64, at
784-85.

90. Id. at 138.

91. Id.

92. 48 Stat. 984 (1934) (codified as amended at 25 U.S.C.A. §§ 461-479 (1982).
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1950s under the rhetoric of ‘‘termination,’’ a federally sponsored
program to conclude national trusteeship for the American
Indian. Termination produced a resumption of transfer of Indian
land to non-Indian owners. During the period from 1953 to 1957,
1.8 million acres of Indian land passed from Indian tenure.’* Ter-
mination slowed during the 1960s and was repudiated by the
federal government in 1970.°¢ However, threats to Indian land
tenure persist, a primary one being the increasing resort to emi-
nent domain by the Corps of Engineers and other federal agen-
cies to obtain Indian land for construction of dams and reservoirs
as power and flood-control projects, highway right-of-way, and
other public purposes.®*

Restitution through Money or Land

Indian leaders have worked to counter these threats to their
surviving tribal estates and have achieved modest success in some
instances. They have gained cash awards in settlements of certain
claims that alleged unlawful sequestration of tribal lands by state
and federal authorities. In other instances the result has been
restitution of former tribal land or purchase of other land for
tribal use.

This countermovement in restitution by money or land is the
result, largely, of a gradual change in Native American stance
from activism to advocacy, from stridency in the streets to per-
suasive, rational quests for remedies in Congress, state
legislatures, and federal courts. The agencies responsible for the
change in Native American strategy are reactivated tribal govern-
ments supporting leaders capable of fashioning appeals to im-
prove Native American life, including restitution of the tribal
estate. Tribal leaders, fused into pan-Indian councils and com-
mittees, increase the force of the Native American effort to
achieve justice and restitution. Their resort to courts to ac-
complish these goals has been strengthened by the formation of
several Native American legal action groups, including the Native
American Rights Funds founded in 1970 with a Ford Foundation

93. Chairman of the Senate Comm. on Interior & Insular Affairs, 85th Cong., 2d
Sess., Memorandum: Indian Land Transactions xviii (1958).

94, See Special Message to the Congress on Indian Affairs, PUs. PAPERS 564 (July 8,
1970) (Richard M. Nixon).

95. See OUR BROTHER’S KEEPER: THE INDIAN IN WHITE AMERICA (E. Cahn & D.
Hearne eds. 1969). See also Watson, State Acquisition of Interests In Indian Land: An
Overview, 10 AM. INDIAN L. REv. 219 (1984).
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grant, which is made up largely of Indians educated as lawyers.
As of 1979, NARF attorneys had filed a reported 1,900 lawsuits,
including many land-recovery actions.®

Indian action groups began some restitution work in 1946
when Congress enacted the Indian Claims Commission Act.?” The
Indian Claims Commission considered and settled claims filed by
Indian tribes before August 13, 1951, that had accrued prior to
the enactment of the Act.”® The Commission had jurisdiction
over five categories of tribal claims against the United States.*®
Surviving Indian communities, if successful in their suits, were
awarded monetary compensation for appropriated lands.
Damages were based on rates determined by expert witnesses to
be the fair value of the land at the time it was appropriated by the
federal government. These awards ameliorated some of the
harshness of the ‘“doctrine of pre-emption.”’

Congress extended the life of the Indian Claims Commission
five times to settle the claims before it. The last extension expired
on September 30, 1978.'°® On its dissolution, all claims not ad-
judicated by the Commission were transferred to the United
States Court of Claims.'*!

96. Parade, June 17, 1979.

97. 60 Stat. 1049 (codified as amended at 25 U.S.C. §§ 70 to 70 v-3 (1982)).

98. The United States Court of Claims was given jurisdiction of Indian claims
against the United States arising after the enactment of the Indian Claims Commission
Act on August 13, 1946. The Indian claims that the Court of Claims could consider were
moere limited than those adjudicated by the Indian Claims Commission. The Court of
Claims only had jurisdiction of claims arising ‘‘under the Constitution, laws or treaties of
the United States, or Executive orders of the President, or which otherwise would be
cognizable in the Claims Court if the claimant were not an Indian tribe, band or group.”’
60 Stat. 1050, 1055 (codified at 28 U.S.C § 1505).

99. The five categories of claims were: (1) claims in law or equity arising under the
Constitution, laws, treaties of the United States, and executive orders of the President; (2)
all other claims in law or equity, including those sounding in tort, with respect to which
the claimant would have been entitled to sue in a court of the United States if the United
States was subject to suit; (3) claims that would result if the treaties, contracts, and
agreements between the claimant and the United States were reviewed on the ground of
fraud, duress, unconscionable consideration, mutual or unilateral mistake, whether of
law or fact, or any other ground cognizable by a court of equity; (4) claims arising from
the taking by the United States, whether as the result of a treaty of cession or otherwise,
of lands owned or occupied by the claimant without the payment for such lands of com-
pensation agreed to by the claimant; and (5) claims based upon fair and honorable deal-
ings that are not recognized by any existing rule of law or equity. 60 Stat. 1049, 1050
(codified at 25 U.S.C. § 70a).

100. 70 Stat. 624 (1956); 75 Stat. 92 (1961); 81 Stat. 11 (1967); 86 Stat. 114 (1972); 90
Stat. 1990 (1976) (codified at 25 U.S.C. § 70v).
101. 90 Stat. 1990 (1976).
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Some tribes have preferred land restitution to monetary com-
pensation. During the 1970s a number of tribes regained posses-
sion of former tribal lands. In 1970 the return of 48,000 acres to
the Taos Pueblo culminated a sixty-four-year effort by Taos
leaders to regain possession of Blue Lake and its watershed
area.'** In 1975, Congress returned 185,000 acres in the Grand
Canyon to the Havasupai Tribe in Arizona.'®® Havasupai at-
tempts to regain some of their ancestral lands dated to the early
twentieth century.

Other tribes in the 1970s also succeeded in their efforts to
restore former lands to their land base. The Confederated Tribes
of the Warm Springs Reservation in Oregon received approx-
imately 61,000 acres.'®* The Paiute and Shoshone tribes of Fallon
Reservation in Nevada regained about 2,700 acres.!'®® The Santa
Ana and Zia Pueblos in New Mexico recovered 16,000 acres and
4,850 acres, respectively.!® The Yakima Tribe in Washington
secured possession of Mount Adams and 21,000 acres.'®” The
above tribes represent only a few of the tribes who recovered
possession of former lands.'%®

Since the 1970s some tribes have obtained restitution in the
form of monetary awards and land. In 1971, Congress enacted
the Alaska Native Claims Settlement Act.'®® It represented the
largest amount of land ever received by American Indians for the
extinguishment of aboriginal title. The Alaska natives recovered
more than forty million acres, were awarded $462.5 million, and
were awarded future mineral royalties not to exceed $500 million.

102. Act of Dec. 15, 1970, Pub. L. No. 91-550, 84 Stat. 1437.

103. Act of Jan. 3, 1975, Pub. L. No. 93-620, 88 Stat. 2089, 2091.

104. Act of Sept. 21, 1972, Pub. L. No. 92-427, 86 Stat. 719.

105. Act of Aug. 4, 1978, Pub. L. No. 95-337, 92 Stat. 455.

106. Act of Oct. 21, 1978, Pub. L. No. 95-499, 92 Stat. 1679; Act of Oct. 21, 1978,
Pub. L. No. 95-496, 92 Stat. 1672.

107. Exec. Order No. 11,670, 37 Fed. Reg. 10,431 (1972).

108. Many tribes have recovered small tracts of land. See, e.g., Act of Oct. 18, 1974,
Pub. L. No. 93-451, 88 Stat. 1368 (40 acres to Bridgeport Indian Colony); Act of Oct. 18,
1974, Pub. L. No. 93-458, 88 Stat. 1383 (12.5 acres to Kootenai); Act of Oct. 26, 1974,
Pub. L. No. 93-489, 88 Stat. 1465 (90.24 acres to Sisseton-Wahpeton Sioux). In 1975
Congress enacted legislation authorizing the Secretary of the Interior to restore surplus
lands to tribal trust status, Act of Jan. 2, 1975, Pub. L. No. 93-599, 88 Stat. 1954 (1975).
A number of tribes have recovered land under the authority of the 1975 Act. See, e.g., 50
Fed. Reg. 3679 (1985) (4.67 acres to Turtle Mountain Band of Chippewa). Some tribes
have received land as a part of their restoration to federal status. See, e.g., Act of Sept. 4,
1980, Pub. L. No. 96-340, 94 Stat. 1072 (3,630 acres of timberland to the Siletz Tribe of
Oregon).

109. Pub. L. No. 92-203, 85 Stat. 688 (1971) (codified at 43 U.S.C. §§ 1601-1628).
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Fee simple patents were to be issued to village and regional cor-
porations established by the Act. The settlement culminated
several decades of efforts by Alaska native groups to obtain title
to their aboriginal lands.

Tribal remnants—Penobscots, Passamaquoddys, and Maliseets
in Maine, Wampanoags in Massachusetts, Narragansetts in
Rhode Island, Pequots in Connecticut, Mohawks, Oneidas, and
Cayugas in New York, Catawbas in South Carolina—casualties
of colonial and early state and national territorial sequestration
also sought restitution in the form of monetary compensation
and land. Each tribal claim has been based on the Indian Trade
and Intercourse Act of 1790, which required Congress to ratify all
land transactions with tribes. Claimant tribes alleged that the re-
quirements of this law were never met. Most of these tribes have
filed lawsuits against state or local governments or private parties
presently owning the claimed lands.!'® In some instances, the

110. See infra notes 111-118. The eastern land claims lawsuits may have been partly
precipitated by the tribes’ concern that their claims would be barred by the statute of
limitations enacted by Congress in 1966. FELiIX COHEN'S HANDBOOK OF FEDERAL INDIAN
Law, supra note 64, at 200. The statute of limitations, however, only applied to money
demage suits brought by the United States on behalf of tribes. The Act also did not apply
to actions involving claims to title or possession of real property. Claims that had accrued
prior to the enactment of the statute were deemed to have accrued on the date of enact-
ment. The legislation established a six-year and a 90-day special limitation period. Con-
gress extended the statute of limitation period four times. 28 U.S.C.A. § 2415. The last
extension was in 1982 when Congress enacted the Indian Claims Limitation Act of 1982.
This Act expanded the coverage of the statute of limitations. It applied to damage claims
brought by tribes and individual Indians as well as to suits brought by the United States
or their behalf.

Congressional intent behind the 1982 Act was to bring an end to all damage claims aris-
inz in tort or contract. The Act provided that within 90 days after its enactment the
Secretary of the Interior must publish in the Federal Register a list of all pre-1966 claims
covered by the Act. Tribes and individual Indians were given 180 days after the publica-
tion of the list to submit any additional claims. Within 30 days after the expiration of that
period, the Secretary was required to publish in the Federal Register a list of all claims
submitted during the 180-day period. Claims that did not appear on either list were barred
at the end of the 60-day period following the publication of the supplemental list. For
claims contained on either list, the statute of limitations does not begin to run until the
Secretary of the Interior takes certain actions. Any claim rejected by the Secretary is
barred unless the tribe or individual files a complaint within one year after a notice of re-
jection is published in the Federal Register.

If the Secretary determines that a claim should be settled legislatively, he may submit a
legislative proposal or report to Congress. After the Secretary submits a legislative pro-
posal or report, the claim is barred if a complaint is not filed within three years. The In-
dian Claims Limitation Act of 1982 is printed in a note following 28 U.S.C.A. § 2415,
The claims lists are found in 48 Fed. Reg. 13,698 (1983), 49 Fed. Reg. 51,204 (1983), and
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tribes have negotiated settlements to their land claims and Con-
gress has implemented these agreements by enacting Indian
claims settlement acts.

The first tribe to win a settlement of its claims was the Nar-
ragansett. In 1978, Congress enacted the Rhode Island Indian
Claims Settlement Act''! implementing the negotiated settlement
agreement between the Narragansetts and the state of Rhode
Island and other parties to the pending lawsuits. The Settlement
Act provided for the restoration of 1,800 acres of former tribal
land in Rhode Island, one-half of the land to be donated by the
state, the other half to be purchased from private owners with
federal funds. Congress authorized the appropriation of $3.5
million to purchase the private lands. The land was to be
transferred to a state-chartered and Indian-controlled corpora-
tion. In return the Narragansetts agreed to the extinguishment of
their land claims and to the extinguishment of their aboriginal ti-
tle.

In 1980, Congress enacted a settlement of the Penobscot,
Passamaquoddy, and Houlton Band of Maliseet claims. These
tribes claimed aboriginal title to 12 million acres in Maine. Con-
gress authorized the appropriation of $54 million to purchase for
these tribes more than 300,000 acres of land from private owners,
largely lumber and pulp companies. The Maine Indian Claims
Settlement Act also created a $27 million trust fund to be invested
by the Penobscot and Passamaquoddy tribes. In return the tribes
agreed to the extinguishment of their aboriginal title and land
claims.!'?

The Western Pequots alleged that 800 acres of tribal land in
Connecticut had been transferred to private owners in violation
of the Trade and Intercourse Act of 1790. In 1983, Congress
enacted the Mashantucket Pequot Indian Claims Settlement

49 Fed. Reg. 518 (1984). For a brief discussion of the statute of limitation legislation, see
County of Oneida v. Oneida Indian Nation, 53 U.S.L.W. 4225, 4229-30 (U.S. Mar. 5,
1985).

111. Pub. L. No. 95-395, 92 Stat. 813 (codified at 25 U.S.C. §§ 1701-1712. See also
Narragansett Tribe v. Southern Rhode Island Dev. Corp., 418 F. Supp. 798 (D.R.L.
1976).

112. Maine Indian Claims Settlement Act, Pub. L. No. 96-420, 94 Stat. 1785 (codified
at 25 U.S.C. §§ 1721-1735); Norman Transcript, Dec. 8, 1977; and Daily Oklahoman,
Mar. 14, 1980. For case law concerning the Passamaquoddy claims, see Bottomly v.
Passamaquoddy Tribe, 599 F.2d 1061 (Ist Cir. 1979); Joint Tribal Council of Passama-~
quoddy Tribe v. Morton, 528 F.2d 370 (Ist Cir. 1975); State v. Dana, 404 A.2d 551 (Me.
1979).

Published by University of Oklahoma College of Law Digital Commons,



35 AMERICAN INDIAN LAW REVIEW [Vol. 12

Act.''® It authorized the appropriation of $900,000 to purchase
about 800 acres from private landowners. The Act provided that
some of the settlement funds could be used by the tribe to pro-
mote its economic development.

The Catawbas claim 144,000 acres in South Carolina. Officials
i the Department of the Interior recommended that the tribe be
awarded most of the claimed lands.!''* The Catawba claim is
presently in litigation. In 1984 the United States Court of Appeals
for the Fourth Circuit reversed the federal district court’s sum-
mary judgment in favor of the state of South Carolina and 76
other defendants, and remanded the case to the district court for
further proceedings on the merits of the claim.''* Whether a
negotiated settlement will be obtained remains uncertain. Since
the mid-1970s tribal leaders and state officials have discussed
several settlement plans, and Congress has also considered settle-
ment legislation.!*®

The Mohawk, Oneida, and Cayuga tribes have claimed
aboriginal title to more than 300,000 acres in New York. In
March, 1985, the United States Supreme Court adjudicated a
portion of these claims and ruled that the Oneidas are entitled to
receive ‘additional compensation for land sold by the tribe to New
York in 1795. The Court held that the Oneidas had a common
law right to sue for violation of their possessory rights and that
the action was not barred by any statute of limitations. The set-
tlement involved 872 acres, only a fraction of the original
claim.'"’

Some eastern tribes have not been successful in their efforts to
recover former tribal lands or to obtain monetary compensation
for the land taken from them in violation of the Trade and Inter-
course Act of 1790. In 1978 the Wampanoag claim to 16,000
acres on Cape Cod was denied by the federal district court in
Boston on the grounds that the Wampanoags did not comprise a

113. Pub. L. No. 98-134, 97 Stat. 851 (codified at 25 U.S.C. §§ 1751-1760).

114. Norman Transcript, Aug. 19, 1979.

115. 718 F.2d 1291 (4th Cir.); aff’d on reh. per curiam, 740 F.2d 305 (1984) (en
bar.c).

116. Settlement of the Catawba Indian Land Claims: Hearings on H.R, 3274 Before
the House Comm. on Interior & Insular Affairs, 96th Cong., st Sess. (1979).

117. County of Oneida v. Oneida Indian Nation, 105 S.Ct. 1245 (1985). For prior
history of the Oneida case, see 70-CV-35 (N.D.N.Y. Nov. 9, 1971), aff’d, 464 F.2d 916
(2d Cir. 1972), rev’d and remanded, 441 U.S. 661 (1974); 434 F. Supp. 517 (N.D.N.Y.
1977); aff’d 719 F.2d 525 (2d Cir. 1983).
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tribe in a federal sense and therefore was not entitled to pursue
their claim.''® The district court ruling not only made the Wam-
panoag ineligible for filing suits as a tribe, but also excluded them
from the benefits of federal wardship generally—health, housing,
education—and required them to rely on state relief and support.

Conclusion

An extended action taken by several tribal leaders to draw at-
tention and support for their ‘‘quest for justice,”” and focusing
more than anything else on dispossession of the tribal estates, has
been to reach beyond increasingly responsive agencies in the
United States to international agencies. Thus they have presented
moving revelations of past wrongs to the United Nations. Also,
in 1980 several Indian spokesmen, including Iroquois leaders
from New York, testified before the Fourth Bertrand Russell
Tribunal in Rotterdam, the Netherlands, on ‘‘alleged crimes
against Indians’> of North America. They charged that the
““greatest of crimes against Indians’’ has been the callous ap-
propriation of their land, the ‘““mother,’” which they believe to be
“‘necessary to the life of the race.’’!'* The renascence of Native
American vitality—population increase, heightened spirit, and
commitment to positive action—is perhaps due in part to their
contemporary success, albeit limited, in recovering fragments of
their territorial heritage.

118. Mashpee Tribe v. New Seabury Corp., 592 F.2d 575 (st Cir.), cert. denied, 444
U.S. 866 (1979).
119. Oklahoman & Times, May 29, 1980.
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