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26th CoNGRESl!l,
1st Session.

. Rep. No. 321.

Ho.

OF REPS.

SCHOOL LANDS IN THE INDIAN RESERVATIONS IN THE
STATE OF OHIO.
[To accompany bill H. R. No. 286.]

APRIL

4, 1840.

Mr. LINCOLN, from the Committee on the Public Lands, submitted the following

REPORT:
The Committee on the Public Lands, to whom was referred, from the files,
a resolution, adopted by the House ()f Representat-ives at the 2d session
of the 25th Con§Jress, instructing the committee " to inquire into the expediency of reporting a bill providing for thP- selection of other school
lands for t!te townships lying within the Indian reservations in the
State of Ohio, (hereinafter mentioned,) latterly purchased of the Indians
by the United States j the section 16, in those reservations, havint( been
decided not to be appropriated for the support of schools," <J"c., report :
That, from the papers submitted to this committee, it appears that the
subject-matter of the resolution was carefully examined into by the Committee on the Public Lands at the 2d session of the last Congress, and a
report made thereon, fully presenting the facts in the case, together with a
bill to secure to the townships within the reservations referred to in the
resolution, the value of the appropriations of the sections 16, respectively,
included in those reservations for the use of schools. The bill \Vas not defmitively acted upon by the last Honse of Representatives for want of time.
This committee, having now revieweD, the subject, adopt, and herewith
return. to the House, the report of the committee of the last Congress, together with a bill to carry into effect the object of the resolution.
Blair & Rives, printers.

Rep. No.
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APRIL 20, 183tl.
The Committf·e on the Public LaNds, iustrucfpd by a resol11tion of the
House of Represrutativcs of the 2d of JaNuary ln ,t, "to inqllirf' into the
exp~:tlieucy of1·eportiug a bill providiNg for the selection of other5chool
lands for the townships lying within the Indian reservations in the
State of Ohio, (hereiuajter meHtioNrd,) latterly purchased of the Indians by the United •'>'tales; the srctioNs 16 in those reservations havtug bew decided not to be aP7J1'0JJI'iated for the Sli}JlJOrt of schools. The
nservations to be included iu the prFJvisions of the bill are as follows,
viz : the Uttowa reservation, on BlanchaTd's crerk; Ocquano.r:a's viZloge; the Lewistown resl'1·vatiou; the Wapm1kortetta reservatiOt£; the
Hog creek reservation ; the Big sprin£; reservation, ( T1'yaudots ;) the
A.'lent ca reservation, on Sandusky river; the Ottawa reservation, on the
]}Jrmmee rivrr, near Lake Erie;" haviug had the ·i nstructions under
cor1sideration, report a bill on the subject :
The occasion for legislating in the matter of said resolution will be best
understood f1 om various communications from the Commissioner of the
GPueral Lnnd Office, and the opinion of the Attor11ey GenPral of the United
States, which have been submitted to the committee, and are herewith presented. 1'he committee ask that they nmy be received as parts of tbis report, and recommend that they be printed for the information of the House.

GENERAL LAND OFFICE, December 19, 1837.
SIR: I have the honor to acknowledge the receipt of your letter of the
15th iustant, respecting the 16th sectiOns in certain Indian re~erves in the
State of Ol1io.
The land officers at Bucyrus and Lima, within whose districts these re:seryes are situated, were advised, on the 27th of Apnllast, that, in accordance w1th a recent dec:sion of the Attorney General of the United ~tates,
the sixteenth sec:ions therein are not to be considered as appropriated for
the support of schools, bnt will have to be sold for tile benefit of the Indians;
and that the inhabitants of the townships will have to make appli(7<!tion to
Congress for other school lands in lieu thereof. These sections, never. having been offered at public sal~, are not now subject to private entry.
The reserves referred to in these instructions are as follows, to wit:
The Oltawa reserve, on Blanchard's creek, and Ucquanoxa's village; the
Lewistown reservation ; Wapaukonetta and. Hog creek reservations; Bigspring reserve, (Wyandots ;) the Ser1eca reserve, on Sandusky river; and
the Ottawa reserve, on the Maumee river, near Lake Erie.
The sixteenth sections, within the limits of that portion of the g-reat
Wyandot reservation cPded by the treaty of the 2:3d of April, 1836, were
embraced in the President's proclamation of the 12th of Dt'cember of that
year for the sale of those lands at Marion, and are the only sections of that
nun1ber in any of the lands ceded ·for the benefit of Indians in Ohio which
have been proclaimed for sale.
I have the honor to be, sir, your obedient servant,
JAS. WHlTCOMB, Commissioner.
Hon. P. G. GoODE,

House of Representatives.
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GENERAL LAND OFFICE, March 1, 1838.
SIR: In reply to your lt>tter of the ~4th nltirno, I have the honor to enclos<> a copy of the opinion of the Attomey Ge11eral of the United States,
deciding that the sixteenth sectiorrs within the limits of the reserves in the
State of Ohio: stipulated by treaty to be sold for the benefit of the Indians,
are not to he co11sidered as 11ppn>priated for school purposes; with a copy
of the instmctions to tire laud officers, notifying them of said decision ; and
to state that none of 1hose secti nns have been )1roclaimed for sale, or brought
into nmrket, with the excep 1ion of two fr.-tctional sections, within the limits
of th<~t part of the Wyandot reserve cedt;d by the treaty of the 23d of Octo·
ber, 1836.
I have the honor to be, with great respect, yonr obedient servant,
J AS. WHITCOMB, Commissioner.
Hon. P. G. GooDE, House of Representativrts.
•

GENERAL LaND OFFicE, April 27, 1837.
Gr<:NTLEMEN: I have to state for your information, that the Attorney
General of the United States has decided that where former Indian reser.
vations in your drstric.t have been ceded to the United States with a view
to their being sold for the benefit of the Indians, sections numbered lti, in
such cessious, are uot to be considered as appropriated for schools, bnt will
have to be sold as the other ceded lands; awl the inhabitants of the townships will have to make application to Cor.1gress for the appwpriation of
other lands for school 1mrposes in lieu thereof.
The sec1iorrs which have been withheld from sale, under the suppo3ition
that they were appropriated for schools, will, therefore, be proclaimed for
sale whenever the President shall direct.
·
I am, &c.
JAS. WHITCOMB, Commissioner.
The REGISTER and RECEIVER, Lima, Ohio/ and
The REGISTER and RECEIVER, Bucyrus, Ohio.

ATTORNEY GENERAL's OFFICE, April 15, 1837.
SIR :-In your letter of the 5t,h instanr, you ask my opinion on the fi1llowing qnestion proposed by the Commis<:iJner of Indian Affairs :
" I )oes the first proposition, in the 7th section of the act of April 30, 1802,
qo enahle the people of the eastern division of the North western Territory
to form a constitution and State Govt~rnment,' vest in a township a title to
the sixteenth section for :school ptlrposes, superior to that of a reservee under
a treaty by whi~h the Indian title to the land was extinguished?"
I have the honor to infor n you, in reply, that, according to the opinion
given hy me on the 31st of March, 1')3o, in the case of the (}hoctaw treaty,
(to which I beg- leave to refer,) the above question must be ar.swe_red in the

negative.
I am, sir, very respectfnlly, your obedient servant,

B. F. BUTL8R.
Hon. J. R. PoiNSETT, Secretary of War.

4

Rep. No. 3:!1.

ATTORNEY GENERAL's OFFICE, March 31, 1836.
Sm: In your letter of the 15th instant, you ask my opinion on the ques·
tion " whether, under the provisions of the acts of Congress providing for
the admission of Alabama and Mississippi into the Union, respecting the
grant of the sixteenth section in each township for the use of schools, reservations for claimants under either of the articles of the Choctaw treaty
of 1830 can be located on that section ?"
The sixth section of the act to enable the people of the Alabama 'I'erritory to form a State constitution, &c., approved March 2, 1819, otfned,
among other things, to the convention abont to be held, the following prop·
osition, viz: "that the section numbered sixteen in every township, and,
where such section has been sold, granted, or disposed of, other lands
equivalent thereto and most contiguous to the same, shall be granted to the
inhabitants of such townships for the use of schools."
.
'I'his proposition having been accepted by the convention, became, and
is, obligatory on the United States; that is to say, the faith of the nation is
pledged to execute it literally, provided the Government of the United States
possess or can acquire the ability to do so.
But the words do not amount to a present grant; on the contrar.y, the
engagement is executory, and no particular time is specified for its fulfilment. Reason and good fair.h, however, require that it be executed from
time to time, as fast as the United States shall be aple to designate the sec·
tions, and to convey a good title therein; but if; for any cause, the United
States should be incapable of a literal execution, or should refuse to execute, the inhabitants of Alabama would have 110 other means of obtaining
compensation or redress than such as might be found in an appeal to Congress.
In regard to that part of the Territory of Alabama which, in 1819, was
occupied by the Choctaws, it is also to be observed, that the United States
were incapable of making' any grant thereof, except subject to the Indian
right of occupancy. As to the Choctaw country, the proposition above
quoted must, therefore, be regarded as subject to the implied condition that
the United States should be able so to extinguish the Indian title as to enable them t.o execute the engagement according to its terms.
The provisions of the Choctaw treaty, which secure to persons of that
tribe certain reservations of land, were indispensable parts of the means to
which the United States were obliged to resort to extinguish the Indian
title; and as no exception was contained in that treaty, of the sixteenth
section, nor any allusion made to the compact with Alabarnn, it would be
unjust towards the Indians, and an infraction of the treaty, to prevent them
from locating on those lands. As between the Indians and the United
States, the treaty itself is the only measure of their respective rights ; and
no restriction not found in that instrument can be imposed on the right of
locating the reservations secured by it.
Even, therefore, had the engagement of the United States been positive
to grant to the State of Alabama the sixteenth section, I should hold, in the
case which has actually occnrred, that the claimants under the treaty could
not be affected by it.
But the agreement is not exclusively confined to that section. It contemplates the contingency of that section's being otherwise disposed of, and
makes provision for such nn event. So far as that part of the Territory
which was occupied in 1819 by the Choctaw Indians is concerned, I think
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the words " and where such section has been sold, granted, or disposed
of," must be considered as applicable to the state of things which should
exist when the Indian title should come to be extinguished; and then the
sixteenth section, if claimed by an Indian reservee under the Choctaw
treaty, will have been " disposed of," within the meaning of the original
proposition ; and, in that case, it is expressly provided that other equivalent
and contiguous lands are to be granted.
I do not find any special provision relative to the sixteenth section in the
acts concerning the State of Mississippi.
I have the honor to be, very respectfully, your obedient servant,
B. F. BU'l'LER.
Ron. LEWIS 0Ass,
Secretary of War.

Indian reserves in the State of Ohio, the sixteenth sections within the
limits of which the Attomey General has decided are not to be considered as school lands, and must be sold for the benefit of the Indians.
Ottawa reserves, ceded by the treaty of 30th August, 1831 : on the :Maumee river and Ocquanoxa's village.
Senecas and Shawnees, ceded by the treaty of 20th July, 1831: Lewistown reserve.
Shawnees, ceded by treaty of 8th August, 1831: Wapaukonetta and Hog
creek.
Wyandots, ceded by treaty of 19th January, 1832: Big-spring reservation.
Senecas, ceded by treaty of 28th February, 1831: on the Sandusky river.
Wyandots, a part of their large reserve, ceded by treaty concluded on the
23d April, 1836.
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