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the non-Indian as long as the non-Indian complies with the initial conditions
of entry."'

By entering the reservation Babbitt became subject to the tribe's exercise
of sovereign power.' Oliphant eliminated tribal criminal jurisdiction.
However, tribes stillretain the power to exclude, which includes the power
to "place conditions on entry, on continued presence, [and] on reservation
conduct .... .' The Ninth Circuit found, therefore, that the Navajo Tribe
had authority to exercise civil jurisdiction over Babbitt because he failed to
respect these conditions.

The issue of tribal jurisdiction in a civil forfeiture is very similar to the
issues raised by the repossession ordinance in Babbitt. The civil repossession
ordinance was necessary because the tribe was unable to exercise criminal
jurisdiction. The tribe could not criminally punish Babbitt for failing to obtain
consent of the tribe or the owner, but the tribe could condition and did
condition the entry of nonmembers. Civil forfeitures are likewise necessary
because tribes may not punish non-Indian criminal offenders. Tribes may
condition entry of nonmembers by forbidding certain conduct on the
reservation. Nonmembers would have a "lawful property right to be on Indian
land" but this right would not grant complete immunity from Indian
sovereignty.' Failure to abide by the initial conditions of entry would
permit the tribe to exercise civil jurisdiction over the property involved in the
forbidden conduct.

The Navajo consent regulation at issue in Babbitt satisfied the Montana test
because it was "a necessary exercise of tribal self-government and territorial
management: the regulation [was] designed to keep reservation peace and
protect the health and safety of tribal members."'' The Ninth Circuit's
opinion appears to collapse two of the aspects of the Montana test. Having
a direct effect on the tribe's health and welfare seems to pose a threat to the
tribe's political integrity. Tribal civil forfeiture laws would satisfy Montana
for the same reasons. Exercising jurisdiction over property that is involved in
forbidden conduct is "a necessary exercise of tribal self-government and

225. Merrion, 455 U.S. at 144.
226. See id. at 146 ("Indian sovereignty is not conditioned on the assent of a nonmember;

to the contrary, the nonmember's presence and conduct on Indian lands are conditioned by the
limitations the tribe may choose to impose.").

227. Md. at 144.
228. Babbitt, 710 F.2d at 595. Two district court cases seem to contravene a broad extension

of tribal jurisdiction. In UNR Resources v. Benally, 514 F. Supp. 358 (D.N.M. 1981), and UNR
Resources v. Benally, 518 F. Supp. 1046 (D. Ariz. 1981), the trial courts invalidated Navajo
ordinances granting the tribal courts jurisdiction over nonmembers who caused damage on the
reservation. These cases are inapposite to the issue of tribal forfeiture because the damage that
occurred was a spill of radioactive material. The spill occurred outside of the reservation but
resulted in damage to livestock and property within the reservation.

229. Menion, 455 U.S. at 144.
230. Babbitt, 710 F.2d at 593.
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territorial management"' because civil forfeiture laws would assist in
keeping the peace on the reservation. Civil forfeitures also would protect the
health and safety of tribal members. 32 Forfeiting the instrumentalities
connected with forbidden conduct is an effective deterrent to individuals who
would otherwise violate a tribe's ordinances.

Babbitt is also relevant to forfeiture because it involved implied consent to
jurisdiction by presence on the reservation. Several tribes have enacted
legislation granting tribal courts nonconsensual civil jurisdiction over
nonresidents. " The Supreme Court has taken note of such legislation, but
has not decided whether the exercise of such jurisdiction is proper.'

Nonconsensual tribal jurisdiction over nonresidents is suspect when the
"tribal interest" asserted looks more like an "individual interest." An exercise
of jurisdiction over nonmembers as a result of a tort which occurred off the
reservation and injured members of the tribe, for example, would serve
individual interests, not tribal interests2 35 Forfeitures are distinct from laws
that simply protect individual interests and jurisdiction is appropriate in such
cases. Forfeiture begins as an offense against the sovereign and forfeited
property belongs to the sovereign. Forfeitures are inherently related to the
interests of the sovereign as sovereign.

C. Quechan Tribe of Indians v. Rowe

Alfred Buker, Chief Game Warden of the Quechan Tribe and an officer of
the Bureau of Indian Affairs, was in charge of enforcing 18 U.S.C. § 1165.
He discovered three non-Indians who he believed were violating section 1165
and tribal game ordinances.' Buker did not arrest the non-Indians but he
did confiscate their weapons, explaining that they could reclaim them later at
the tribal headquarters. The non-Indians reported the incident to the county
sheriffs office, which arrested Buker for grand theft of weapons. Although
Buker was released and the charges were dismissed, the tribe filed an action
against the arresting officers seeking declaratory and injunctive relief. The
district court granted summary judgment for the tribe and granted the tribe's
request for an injunction.

231. See supra part IV.C.2.
232. See supra part IV.C. 1.
233. Vetter, supra note 218, at 421 n.356.
234. See Three Affiliated Tribes v. Wold Eng'g, 476 U.S. 138, 142 & n.l (1984); cf

Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 193 n.3 (1978) (holding that tribe had no
criminal jurisdiction even though they had a sign posted on entrance to reservation to inform
public that entry to reservation would be deemed implied consent to criminal jurisdiction of tribal
court).

235. See Swift Transportation v. John, 546 F. Supp. 1185 (D. Ariz. 1982), vacated as moot,
574 F. Supp. 710 (D. Ariz. 1983).

236. Quechan Tribe of Indians v. Rowe, 531 F.2d 408 (9th Cir. 1976).
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In Quechan Tribe of Indians v. Rowe, 7 the Ninth Circuit affirmed the
summary judgment, but denied injunctive relief. In addition, the court
declared that the Quechan Tribe did not have power to cause a non-Indian
who entered the reservation unlawfully and violated a tribal game ordinance
to forfeit weapons or other propertyY The court based its decision on its
finding that the tribal officer who seized the weapon did so as evidence for
a tribal prosecution. The court held that the tribal officer lacked such
jurisdiction because the tribe, in the Quechan Constitution itself, had
foresworn the power to try nonmembers of the tribe for violation of tribal
law 9 The court's decision, therefore, was limited to circumstances in which
the forfeiture was effected to further a tribal prosecution of a non-member and
to circumstances in which the tribal constitution specifically forbids the tribe
from doing so. Tribal forfeitures that are the product of specifically
authorized legislation enacted by a tribe and tribal forfeitures that are not
effected for the purpose of tribal prosecution of non-Indians, present an
altogether different situation. Such forfeitures would be civil proceedings and,
as such, would be within the realm of Indian sovereignty.

One limitation on tribal forfeitures that Quechan tangentially addressed is
the fact that a forfeiture proceeding is quasi-criminal in character.'
Quechan does not directly limit tribal forfeitures because the tribe's
constitution forbid the tribe from trying non-members and the court's decision
is tied to the finding that the weapons were kept for tribal prosecution of non-
Indians." In such circumstances, forfeiture violates both the letter and the
spirit of the Supreme Court's Indian law precedent. Civil forfeitures that are
specifically authorized by tribal legislation, on the other hand, meet the letter
of the law. Nevertheless, such forfeiture proceedings are still "quasi-criminal"
in character.

237. Id.
238. 1&. at 411.

239. d.
240. d. (citing One 1958 Plymouth Sedan v. Pennsylvania, 380 U.S. 693, 700 (1965)).
241. The Ninth Circuit did not establish a categorical rule that tribal civil forfeitures are

invalid because they are "quasi-criminal" proceedings. Had the Ninth Circuit done so, it would
have ignored the distinction between the different categories of forfeiture. See supra notes 36-40
and accompanying text (defining "contraband," "instrumentalities," and "proceeds"). The category
of forfeiture at issue affects the analysis that determines whether it is "remedial" or "punishment."
Forfeiture of contraband, for example, is not punishment because an individual has no property
right in contraband. In One Lot Emerald Cut Stones v. United States, 409 U.S. 232, 237-38
(1972), the Court held that forfeiture as a result of importation without following customs
procedures is entirely remedial, and as such it "is a civil sanction." The Ninth Circuit also did
not have the benefit of the Supreme Court's recent decision in United States v. Ursery, 116 S. Ct.
2135 (1996) (holding that in rem forfeiture is not punishment and it is not a criminal proceeding).
The appropriate analysis of the quasi-criminal nature of civil forfeiture is discussed infra.
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VIII. The Quasi-Criminal Character of Forfeiture

The Montana analysis of tribal jurisdiction in a forfeiture proceeding and
federal court decisions regarding analogous extensions of tribal sovereignty,
both lead to the conclusion that Indian tribes legally can enact and can enforce
civil forfeiture provisions. This may not be enough. The fear animating the
Court's decision in Oliphant was that allowing tribal courts to punish non-
Indians would result in "unwarranted intrusions on their personal liberty" in
contravention of basic principles of American justice, like the Bill of
Rights.2 According to Judge William C. Canby, "One of the undercurrents
in Oliphant is that the tribes cannot be trusted to dispense justice fairly." "

The use of in rem fictions to support a tribal court's jurisdiction in a forfeiture
proceeding raises the very concern that the Supreme Court articulated in
Oliphant - that allowing Indian tribes to "punish" non-Indians would deprive
the non-Indians of basic liberties.

The fundamental skepticism of the federal courts - the belief that "non-
Indians will receive less than impartial justice from tribal courts"'  - may
cause some federal courts to reject the clear policies of Congress and the
Executive branch favoring Indian self-government and self-determination.m "

242. Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 210 (1978) ("By submitting to the
overriding sovereignty of the United States, Indian Tribes therefore necessarily give up their
power to try non-Indian citizens of the United States except in a manner acceptable to
Congress.").

243. William C. Canby, Jr., The Status of Indian Tribes in American Law Today, 62 WASH.
L. REv. 1, 11 n.29 (1987). Concern over unfair treatment is not unidirectional. Indians fear that
they will not receive fair treatment in state and federal courts. Their concern is backed by a
history of poor treatment. Samuel J. Brakel writes that :

The notion that there are such things as "Indian justice" and "white justice" is
too simple and too general to be meaningful. This dichotomy implies a number of
equally invalid subdichotomies. Some of the main contrasts are the following:

Indian justice is to white justice as
impartiality is to prejudice
humanism is to legalism
mediation is to adjudication

SAMUEL J. BRAKEL, AMERICAN INDIAN TRIBAL COURTS: THE CosTs OF SEPARATE JUSTICE 92
(1978).

244. Superior Oil Co. v. Merritt, 619 F. Supp. 526, 534 (D. Utah 1985).
245. From the early 1960s to the present, self-determination has been the hallmark of federal

Indian policy. Both the executive branch and the legislative branch encourage tribal self-
determination and self-government. Compare, e.g., Message from the President of the United
States Transmitting Recommendationsfor Indian Policy, H.R. Doc. No. 363,91 st Cong., 2d Sess.
(1970) (President Nixon's message to Congress urging a policy of self-determination without
termination); Memorandum on Government-to-Govemment Relationship with Native American
Tribal Governments, 30 WEEKLY COMP. PRES. Doc. 936 (Apr. 28, 1994) (President Clinton's
statement reaffirming that there is a government-to-government relationship between the tribes
and the United States) with Indian Self-Determination and Education Assistance Act of 1975, 25
U.S.C. §§ 450a-450n (1994); Tribal Self-Governance Demonstration Project Act of 1991, Pub.

No. 2] 349
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The courts may proclaim that civil forfeiture provisions, an institution of
modern American law enforcement, are "inconsistent" with Indian tribes'
status as domestic dependent nations. This is the last stopgap of a judiciary
that is reluctant to implement congressional policy that fosters Indian
sovereignty.

A. Federal Court Review of Indians' Assertions of Civil Jurisdiction over
Non-Indians

In National Farmers Union Ins. Co. v. Crow Tribe of Indians,' a tribal
court entered a default judgment against a non-Indian insurance company
from an accident occurring on the reservation. The insurance company sought
relief in federal court, claiming that the tribe lacked power to enter a civil
judgment against the non-Indian company. The Supreme Court held that the
insurance company's challenge to the tribe's jurisdiction arose under federal
law and that the district court had jurisdiction to hear their argument under 28
U.S.C. § 1331.7 The Court stated: "The question whether an Indian tribe
retains the power to compel a non-Indian property owner to submit to the civil
jurisdiction of a tribal court is one that must be answered by reference to
federal law and is a 'federal question' under § 1331."" The Court held that
limitations on tribal jurisdiction are a matter of federal law. An analysis of
these limitations requires a careful examination of tribal sovereignty and the
extent to which it has been altered, divested, or diminished by treaty, statute,
executive branch policy, or through judicial decisions as a result of the tribe's
status as a domestic dependent nation."9

Tribal forfeiture provisions affect property and require the tribal court to
assert jurisdiction over property, not people. Federal review, therefore, will
not include a substantive review of the tribal legislation under the ICRA"
The review is limited to habeas corpus petitions for tribal actions which
violate the ICRA. Tribal courts possess exclusive jurisdiction over non-habeas
corpus actions brought to enforce the ICRA.Y Congress limited federal
Court review of forfeiture actions to a determination of whether the tribal

L. No. 102-84, 105 Stat. 1278 (amending provisions of 25 U.S.C. §§ 450-450n). Congress is
cognizant of this policy in the legislation it enacts today. Congress acts carefully to ensure that
legislation does not "encroach upon or diminish in any way the inherent sovereign authority of
each tribal government. . . ." 25 U.S.C. § 3631 (1994).

246. 471 U.S. 845 (1985).
247. 28 U.S.C. § 1331 (1994) (providing that a federal district court "shall have original

jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United
States").

248. National Farmers Union, 471 U.S. at 852 (footnote omitted).
249. Id. at 854-57.
250. See supra notes 85-94.
251. Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978).
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court has jurisdiction over the propertyY' If the federal court concludes that
the tribal court jurisdiction is proper, then the inquiry ends. The federal court
does not inquire whether the tribal court correctly applied tribal law or federal
law. "Deprived of the ICRA as a tool, federal judges might understandably
turn to the 'inconsistent with their status' test of Oliphant. . . . When the
plaintiff is [non-Indian], the complaint against tribal authority can often be
rephrased out of ICRA terms which attack the exercise of tribal power and
turned into an attack on the very existence of tribal power over the non-
Indian."' This is the last judicial "check" on Indian sovereignty available
to skeptical federal judges.

Ultimately, the propriety of tribal forfeiture laws may collapse into two
related analyses consisting of a mixture of law and policy. The first question
is whether civil forfeiture laws are so essentially "criminal" in nature that a
tribe's exercise of jurisdiction in a forfeiture would violate Oliphant because
it is inconsistent with Indian tribes' status as domestic dependent nations? The
second question is whether the Supreme Court is so suspicious of tribal justice
systems that it might find that "civil" forfeiture, for purposes of a
constitutional analysis, is irrelevant when an Indian tribe is the sovereign? If
the answer to either of these questions is "yes," then the Court would strike
down tribal forfeiture laws. The following subsections discuss why the answer
to both of these questions should be "no."

1. United States v. Ursery: Civil Forfeitures Are "Civil" Proceedings

Although forfeiture proceedings are civil proceedings, the question remains
whether tribes can enact and enforce in rem forfeiture procedures because
forfeitures are quasi-criminal in character. The Supreme Court went a long
way toward answering this question in a recent case. In United States v.
Ursery,' the Court held that the in rem civil forfeitures at issue in that case
and civil forfeitures generally are neither "punishment" nor "criminal" for the
purposes of the Double Jeopardy Clause.' s

In Ursery, the Supreme Court consolidated one case from the Sixth Circuit
and one case from the Ninth Circuit, in which the lower courts held that the
Double Jeopardy Clause prohibits the Government from both (1) punishing a
defendant for a criminal offense and (2) forfeiting his property for that same
offense in a separate civil proceeding pursuant to federal forfeiture laws.'
The lower courts based their decision, in part, upon their conclusion that the

Supreme Court's recent decisions in United States v. Halper9 and Austin v.

252. National Farmers Union, 471 U.S. at 844 (footnote omitted).
253. Robert Laurence, Martinez, Oliphant and Federal Court Review of Tribal Activity

Under the Indian Civil Rights Act, 10 CAMPBEU.L. REV. 411, 421-22 (1988).
254. 116 S. Ct. 2135 (1996).
255. Id. at 2149.
256. Id. at 2142-43.
257. 490 U.S. 435 (1989) (holding that a civil penalty "may be so extreme and so divorced
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United States"' indicated that civil forfeitures were categorically "punis-
hment" for purposes of the Double Jeopardy Clause. Relying on these cases,
the lower courts held that it was unconstitutional for the government to both
pursue criminal proceedings against the defendants and to institute civil
forfeiture proceedings against property seized from or titled to the defendants
because such action would constitute two punishments.

In Ursery, the Supreme Court rejected the lower court's interpretations
of Halper and Austin. First, the Court noted that it had already considered
the relationship between in rem forfeiture and the Double Jeopardy Clause.
In Various Items of Personal Property v. United States, 9 the government
sought in rem forfeiture of a distillery, warehouse, and denaturing plant
because the corporation had sought to defraud the government of tax on
distilled spirits. To determine the nature of a civil forfeiture, the Court
referred to the label affixed by the legislature and stated that "[t]he
forfeiture is no part of the punishment for the criminal offense.""2 Thus,
the Court held that the Fifth Amendment Double Jeopardy Clause did not
apply .6

In Ursery, the Court described the relevance of Various Items as follows:
"In reaching its conclusion [in Various Items], the Court drew a sharp
distinction between in rem civil forfeitures and in personam civil penalties
such as fines: though the latter could, in some circumstances, be punitive,
the former could not."'' This presumption is the general rule that
pervades the Court's assessment of in rem forfeitures: in rem forfeitures are
not criminal and they are not punishment.

The Court next noted that two cases of more recent vintage, One Lot
Emerald Cut Stones v. United Statesa and United States v. One As-
sortment of 89 Firearms,2' had affirmed the rule of Various Items. In
Emerald Cut Stones, the Court stated that, in the context of forfeiture, "[t]he
question of whether a given sanction is civil or criminal is one of statutory
construction."'  In 89 Firearms, the Court refined this statement and
adopted a two stage analysis. First, the Court determines whether Congress

from the Government's damages and expenses as to constitute punishment").
258. 49D U.S. 435 (1989) (holding that the Excessive Fines Clause of the Eighth Amendment

is not limited solely to criminal proceedings and finding that the forfeiture at issue constituted
a payment to the sovereign as punishment for an offense and was therefore subject the limitations
of the Excessive Fines Clause).

259. 282 U.S. 577 (1931).
260. Id. at 581.
261. Id.
262. Ursery, 116 S. Ct. at 2141 (citing Various Items, 282 U.S. at 581).
263. 409 U.S. 232 (1972) (per curiam).
264. 465 U.S. 354 (1984).
265. Enwrald Cut Stones, 409 U.S. at 237.
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intended the proceedings to be "criminal" or "civil."" Second, the Court
considers "whether the proceedings are so punitive in fact as to 'persuade
us that the forfeiture proceeding[s] may not legitimately be viewed as civil
in nature,' despite Congress' intent." 7 Essentially, the Supreme Court
will accept a legislature's intention to establish a civil remedy unless the
Court finds "the clearest proof' that the only rational purpose and effect of
the forfeiture is punitive.' In Ursery, the Supreme Court applied the 89
Firearms analysis and concluded that the in rem forfeitures at issue were
not "criminal" and did not constitute punishment because Congress intended
that they be civil and because the provisions were not "so punitive in form
and effect as to render them criminal despite Congress' intent to the
contrary."'

Applying the 89 Firearms analysis to tribal forfeiture provisions leads to
the inescapable conclusion that tribal forfeitures are "civil" proceedings that
are within the scope of powers that Indians may exercise over non-Indians.
First, because tribal forfeitures would have to be civil proceedings to
comport with Oliphant, any tribal legislation should include a clear
statement of legislative intent. A clear statement of legislative intent would
satisfy the first stage of the 89 Firearms analysis. Second, in rem
forfeitures are not solely punitive. In Ursery, the Supreme Court recognized
that in rem forfeitures serve a variety of non-punitive purposes.

Forfeitures serve a variety of purposes, but are designed
primarily to confiscate property used in violation of the law, and
to require disgorgement of the fruits of illegal conduct. Though
it may be possible to quantify the value of the property for-
feited, it is virtually impossible to quantify, even approximate,
the nonpunitive purposes served by a particular civil for-
feiture.27

Tribal forfeiture, therefore, would satisfy the second stage of the 89
Firearms analysis.

The Supreme Court's decision in Ursery should end the inquiry into the
"quasi-criminal" nature of tribal forfeiture proceedings. Ursery makes clear
that in rem tribal forfeiture proceedings that are modelled after federal
forfeiture proceedings are not criminal and they are not punishment. The
only limit on Ursery's applicability to consideration of tribal forfeiture
proceedings is that Ursery assessed in rem forfeiture proceedings under the
Fifth Amendment's Double Jeopardy Clause. The Supreme Court's

266. 89 Firearms, 465 U.S. at 366.
267. Ursery, 116 S. Ct. at 2147 (quoting 89 Firearms, 465 U.S. at 366).
268. 89 Firearms, 465 U.S. at 363.
269. Ursery, 116 S. Ct. at 2137-38.
270. Id. at 2145.
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reasoning in Ursery is, however, uniquely relevant to federal Indian law by
the very fact that it is grounded in the Double Jeopardy Clause. The Court's
discussion of the civil/criminal dichotomy in Indian law is remarkably
similar to the Court's Double Jeopardy Clause jurisprudence.

The Double Jeopardy Clause "serves the function of preventing both
successive punishments and ... successive prosecutions. The protection
against multiple punishments prohibits the Government from punishing
twice, or attempting a second time to punish criminally for the same
offense.""' This parallels the limits that the Supreme Court has placed on
Indian Sovereignty.

The power of the United States to try and criminally punish is
an important manifestation of the power to restrict personal
liberty. By submitting to the overriding sovereignty of the
United States, Indian tribes therefore necessarily give up their
power to try non-Indian citizens of the United States except in
a manner acceptable to Congress.'

Ursery makes clear that tribal in rem forfeiture is neither an attempt to "try"
a non-Indian nor an attempt to "criminally punish" a non-Indian.

2. Austin v. United States: Civil Forfeitures Are "Remedial"

The fact that a proceeding is "civil" does not insulate it from
constitutional scrutiny. The Supreme Court's decision in Austin v. United
States" leaves open the possibility that federal courts could evaluate tribal
forfeiture provisions to determine whether they are "remedial" or "punitive."

Austin involved a challenge to the forfeiture of an instrumentality as an
excessive fine under the Eighth Amendment. Austin pleaded guilty to
possession of cocaine with intent to distribute. Soon thereafter, the United
States filed an in rem action seeking to forfeit Austin's mobile home and
auto body shop under 21 U.S.C. §§ 881(a)(4) and (a)(7). 7 Austin argued
that the proceeding violated the Eighth Amendment proscription against
excessive fines.

The Court stated that the determinative question in its analysis is whether
the forfeiture amounted to a punishment." The civil or criminal nature of
a civil in rem forfeiture did not determine whether the Eighth Amendment

271. Id. at 2139-40 (internal quotations and citations omitted).
272. Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 210 (1978) (emphases added).
273. 509 U.S. 602 (1993).
274. Id. at 604. These statutes provide for the forfeiture of conveyances and real property

that is connected with the violations of the laws regarding "controlled substances, their raw
materials, and equipment used in their manufacture and distribution." Id. at 605 n.l.

275. Id. at 622.
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applied."' The court did state a general reliance on the civil/criminal
dichotomy in applying constitutional protections to civil forfeiture
proceedings. The fact that the text of the Eighth Amendment did not
expressly limit itself to criminal cases distinguished it from other provisions
in the Bill of Rights.2" Had the founders specifically limited the Eighth
Amendment's application to criminal cases, as they limited the Fifth
Amendment's proscription against self-incrimination, the Court would not
have undertaken an analysis of whether the forfeiture constituted an
"excessive fine." ' But because the Eighth Amendment's protections are
not, by its terms, limited to criminal proceedings, the Court considered
whether forfeiture was a monetary "punishment."

The Court found that both forfeiture in general and statutory in rem
forfeiture in particular were considered, at least in part, as punishment at the
time the founders ratified the Eighth Amendment."' The Court then
extended its analysis to the statutory provisions at issue, but found
"nothing in these provisions or their legislative history to contradict the
historical understanding of forfeiture as punishment."' t The fact that the
statutes also served some remedial purpose did not change the Court's
analysis. Only if the civil sanction were solely remedial - if it served no
retributive or deterrent purposes - would it not be subject to the limitations
of the Eighth Amendment's Excessive Fines Clause.uZ

The Supreme Court's opinion in Austin means that some forfeiture
provisions are considered punishment for purposes of constitutional analysis.
Presumably, the analysis of the "nature" of tribal forfeiture provisions will
dovetail with the constitutional "punishment" analysis to some extent. As
indicated previously, the two stage analysis developed in 89 Firearms and
applied in Ursery should resolve the issue of the propriety of tribal
forfeiture in favor of Indian jurisdiction. 3 If, however, federal courts
reject the Supreme Court's broad mandate in Ursery, then they may fall
back on Austin's remedial/punitive analysis. The question then is what tribal
forfeiture provisions will be wholly remedial.

In One Lot Emerald Cut Stones v. United States,' the Supreme Court
clarified that forfeiture of contraband is entirely remedial and is a "civil

276. Id. at 607-10.
277. Id. at 607-08 & n.4.
278. If the Court found the civil forfeiture proceedings to be so punitive that it must be

considered criminal, then the Court would analyze the forfeiture. Id. (citing Kennedy v. Mendoza-
Martinez, 372 U.S. 144 (1963)).

279. Id. at 618.
280. 21 U.S.C. §§ 881(a)(4), (a)(7) (1994).
281. Austin, 509 U.S. at 618.
282. Id. at 622.
283. See supra part VIII.A.I.
284. 409 U.S. 232, 237-38 (1972).
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sanction." The Court stated that forfeiture of contraband and payment of
a fixed sum

prevents forbidden merchandise from circulating in the United
States, and, by its monetary penalty, it provides a reasonable
form of liquidated damages for violation of the inspection
provisions and serves to reimburse the Government for inves-
tigation and enforcement expenses. In other contexts we have
recognized that such purposes characterize remedial rather than
punitive sanctions.'

Thus, it is clear that tribes may forfeit contraband and impose a fixed sum
penalty for its possession.

Forfeiture of proceeds of a crime is also remedial and is a "civil"
sanction. The Third, Fourth, Fifth, Sixth, Seventh, Eighth and D.C. Circuits
have held that forfeiture of proceeds of a crime is remedial because it
involves property that the claimant did not lawfully earn or own and
property in which the claimant has no reasonable expectation of continued
possession.' These opinions rely on the Fifth Circuit's decision in United
States v. Tilley,' that interpreted Austin and distinguished forfeiture of
instrumentalities, which are not necessarily proportional to the harm
inflicted upon the government and society, and forfeiture of proceeds.
Proceeds are, by their very nature, directly proportional to the "value" of (or
injury inflicted by, as the case may be) the illegal act." The Supreme
Court appears to agree with this view.'

Forfeiture of instrumentalities of crime is more problematic and will
require carefully drawn statutes. Tribal governments should base the
forfeiture provisions on specific findings related to non-punitive reasons that
necessitate them. Five legitimate, non-punitive reasons are: (1) to protect

285. Id. at 237.
286. See Sr.with v. United States, 76 F.3d 879, 882-83 (7th Cir. 1996); United States v.

$184,505.01 in United States Currency, 72 F.3d 1160, 1168-69 (3d Cir. 1995), cert. filed, 64
U.S.L.W. 3669 (Mar. 28, 1996) (No. 95-1575); United States v. Salinas, 65 F.3d 551, 554 (6th
Cir. 1995); United States v. Wild, 47 F.3d 669, 674 n.11 (4th Cir. 1995); United States v.
Alexander, '12 F.3d 1231, 1236 (8th Cir. 1994); SEC v. Bilzerian, 29 F.3d 689, 696 (D.C. Cir.
1994); United States v. Tilley, 18 F.3d 295, 300 (5th Cir.), cert. denied, 115 S. Ct. 573 (1994).
But see United States v. $405,089.23 U.S. Currency, 33 F.3d 1210, 1221 (9th Cir. 1994) (holding
that any civil forfeiture is punishment), rev'd sub nor. United States v. Ursery, 116 S. Ct. 2135
(1996), and United States v. 9844 S. Titan Court, 75 F.3d 1470 (10th Cir. 1996) (rejecting Fifth
Circuitfs reasoning in Tilley and adopting the Ninth Circuit's reasoning in $405,089.23).

287. 18 F.3d 295 (5th Cir. 1994).
288. Id. at 300.
289. Ursery, 116 S. Ct. at 2148-49 (reversing lower court's determination that all civil

forfeitures aie punishment and stating that "[t]o the extent that [forfeiturel applies to 'proceeds'
of illegal drug activity, it serves the additional nonpunitive goal of ensuring that persons do not
profit from their illegal acts").
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the character of the land; (2) to abate a nuisance;2" (3) to encourage
property owners to take measures to prevent their property from being used
to commit or facilitate crime; (4) to protect the health, safety, and
welfare of the residents of the reservation; and (5) to provide remedy to
injured party - for example, to reimburse the tribal government for the
costs of law enforcement, detection, investigation, and prosecution of
violations of the law, and for the costs of maintaining the reservation.

3. Federal Court Review of Tribal Forfeiture

Tribal courts are not subject to the United States Constitution, except as
they are expressly made so by the Constitution (i.e., the Commerce Clause)
or an act of Congress.292 Tribal forfeiture actions would be subject to the
ICRA, but tribal courts would apply the act, and federal courts would not
have the power to effect a substantive review of the proceeding. "That
means that tribal courts are the sole arbiters of their own governmental
actions when 'mere' property rights of non-Indians are involved." '293

Federal court review would consist solely of a review of tribal jurisdiction.
This limitation on the power of federal courts may tempt the courts to cite
Austin and find that tribal forfeiture is "inconsistent" with Indian tribes'
status. Because forfeiture is quasi-criminal, federal courts could find that
civil forfeiture proceedings are "criminal" for Indian law, but "civil" for
"Anglo-American" law.

Any such decision by a federal court would treat Indians as less than full
citizens, and would be evidence that the federal courts' concern with
"protecting" citizens from inadequacies of tribal courts is limited to
protecting non-Indian citizens. In Martinez v. SantA Clara Pueblo,2' the
Supreme Court restricted the jurisdiction of federal courts reviewing alleged
ICRA violations to habeas corpus cases. The Court chose to affirm tribal
sovereignty in Santa Clara Pueblo even when the affirmation "ha[d] the
effect of denying American citizens [in this case Indians] the equal
protection of the laws."29s The Court, "realizing that the ICRA incor-

290. Ursery, 116 S. Ct. at 2148 (citing Bennis v. Michigan, 116 S. Ct. 994 (1996) (forfeiture
of car designed to abate a nuisance - namely, prostitution - thus it was remedial) and United
States v. 141st Street Corp., 911 F.2d 870 (2d Cir. 1990) (forfeiting apartment building used to
sell crack cocaine)).

291. Id.
292. Native American Church of North America v. Navajo Tribal Council, 272 F.2d 131,

135 (10th Cir. 1959).
293. Bowen, supra note 87, at 651; COHEN 1982 ED., supra note 87, at 668 (stating that

federal court review under the Indian Civil Rights Act is limited to entertaining petitions for writs
of habeas corpus)).

294. 436 U.S. 49 (1978).
295. Christina D. Ferguson, Martinez v. Santa Clara Pueblo: A Modem Day Lesson On

Tribal Sovereignty, 46 ARK. L. REv. 275, 299 (1993).
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porated two distinct and often competing congressional purposes of
protecting individual Indians from unjust actions of tribal government and
promoting Indian self-government, decided that the latter must prevail."' "
Federal courts should follow the Supreme Court's lead in Santa Clara
Pueblo and uphold tribal jurisdiction over non-Indians in forfeiture
proceedings. Failure to do so would offer greater protection to non-Indians
than to [ndians. It also would countermand the choice that the Supreme
Court made in Santa Clara Pueblo and congressional policy as expressed
in the Indian Tribal Justice Act.

B. The ICRA and Due Process Concerns

The Bill of Rights does not apply to Indian tribes, but the ICRA does.'
Congress has ensured that many of the provisions of the Bill of Rights will
apply to proceedings in tribal courts, even if they are not reviewable by
federal courts, through the enactment of the ICRA. Austin raises the
possibility that some protections of the ICRA may apply to tribal forfeiture
proceedings.

In property disputes, the tribal court applies the ICRA. The language of the
provisions in the ICRA does not mirror exactly the language of the Bill of
Rights and the Act is not conterminous with the Bill of Rights.' The
ICRA, therefore, applies to tribal courts differently than the Bill of Rights
applies to the states and the federal government.' The provisions of the
ICRA may apply less restrictively than similarly worded provisions of the
Constitution. This result would be consistent with the federal government's
concurrent policies of encouraging the development of tribal courts and
allowing the tribes to determine what self-government means to them.

Courts must recognize an Indian tribe's heritage and customs and its
method of self-government when analyzing the tribe's actions under the
ICRA. 1 As well as drawing on their unique tribal values in their legislative

296. KICKINGBIRD ET AL, supra note 158, at 11.
297. Oliphant v. United States, 435 U.S. 191, 194 n.3 (1978) (citing Talton v. Mayes, 163

U.S. 376 (1896)).
298. 25 U.S.C. § 1302 (1994).
299. Oliplhnt, 435 U.S. at 194; Lohnes v. Cloud, 366 F. Supp. 619 (D.C.N.D. 1973);

GETCHES E1 AL., supra note 103, at 501.
300. See Lohnes v. Cloud, 366 F. Supp. 620 (1973); see also Crowe v. Eastern Band of

Cherokees, 506 F.2d 1231, 1236 (4th Cir. 1974) ("[Ihe object of the Indian Civil Rights Act was
to protect the individual members from arbitrary tribal Action, but it was not intended that
historic sovereignty of a tribe should be abolished.").

301. Santa Clara v. Martinez, 436 U.S. 49 (1978) (stating that a court must consider the
laws, customs, and values of the tribe when interpreting the ICRA and that the interpretation is
to be made in a tribal justice forum); Tom v. Sutton, 533 F.2d 1011, 1105 n.5 (9th Cir. 1976)
("[Tihe courts have been careful to construe the terms 'due process' and 'equal protection' as used
in the Indian Bill of Rights with due regard for the historical, governmental, and cultural values
of an Indian tribe.").
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and judicial judgments, the law developed in tribal legislatures and trial courts
may also differ from federal law, by virtue of hindsight Tribes may learn from
the mistakes of those who have gone before them. In this manner, tribes may
offer non-Indian justice systems a chance to learn from the choices the tribal
justice systems make.'

This different and presumably deferential analysis of Bill of Rights-like
ICRA provisions may raise a new set of problems, such as what constitutes due
process under the ICRA? Does the analysis of tribal actions begin with or even
include the historical "American legal history,"3  or does it consist solely of
tribal notions of due process? Are there minimum requirements that any
"sovereign" must meet?

In response to the last question, there is arguably a long-established "rule"
requiring independent judicial review that might limit tribal forfeiture. In Tumey
v. Ohio,' the Supreme Court held that a denial of due process occurred when
the state of Ohio required a criminal defendant to appear before "a court the
judge of which ha[d] a direct, personal, substantial, pecuniary interest in
reaching a conclusion against him in his case."'3"

Tumey was arrested and charged with unlawfully possessing intoxicating
liquor. The State's Prohibition Act provided for trial by mayor of the village.
The Village's ordinances provided that fines would be assessed in the event of
conviction, and that the Mayor would receive a portion of these fines "as his
fees and costs, in addition to his regular salary."'' The Supreme Court held
that this system denied the defendant due process of law.

The federal forfeiture system provides that property is forfeited to the
government. One might argue that a judge sitting in a forfeiture case has a
pecuniary interest in the matter. It has been held, however, that forfeiture
proceedings in the abstract do not violate due process?'

302. Edward Halbach, Jr., member of the steering committee of the American Indian Lawyer
Training Program's Tribal Justice Center Project, testified at Investigative Hearings on the
Administration of Justice in Indian Country:

It's a rather unique opportunity at this date in history to write on a relatively clean
slate and yet to be able to study the experience of others-to examine the
surrounding state and federal legal systems and their experience, their inade-
quacies, even some successes, and try to take the best and leave what did not
work.

JUSTICE IN INDIAN COUNTRY, supra note 9, at 127.
303. One possibility is that historical English and American legal standards may apply in

forfeiture cases because the tribe is in effect adopting an Anglo-American institution. See White
Eagle v. One Feather, 478 F.2d 1311 (8th Cir. 1973).

304. 273 U.S. 510 (1926).
305. Id. at 523.
306. Id. at 522. The total amount of fines collected by the village court during a seven

month period for violation of the prohibition law was "upwards of $20,000" and the Mayor
received $1796.50. Id. at 522-23.

307. Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663 (1974).
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Although forfeiture does not violate due process, tribal forfeiture may face
a different challenge. Many tribes do not have a constitutional provision
mandating separation of powers," and tribal judges acknowledge that the
absence of a separation of powers hurts the reputation of their courts."
Federal courts may believe that tribal courts are not sufficiently independent and
distinguishable from tribal police and the tribal legislature. This may lead the
federal courts to the finding that forfeiture is inconsistent with Indian tribes'
status. Implicit in Tumey is the notion that a tripartite system of government
requires that a judge may not be a part of the executive branch that reaps the
benefits of forfeiture."' This is an important concern in forfeiture actions
where the tribe, its members, and the tribal court may stand to gain directly a
great deal from the forfeiture. Tribal forfeiture is only appropriate in those tribes
that have adopted procedures to guarantee a separation of powers. Modelling
tribal forfeiture after federal forfeiture insures that tribal judges are impartial in
the same manner that federal judges are impartial in forfeiture actions.

C. Are the Federal Courts Too Skeptical or Too Prejudiced?

The Supreme Court considers private property rights to be extremely
important and the Court's recent decisions - Austin, for example - have
attempted to rein in the federal government's use of forfeiture law."' Austin
may signal a retreat from the extensive use of the legal fictions underlying in
rem forfeiture law. Austin may also harken a shift in conventional wisdom that
state forfeiture laws and tribal forfeiture laws will be treated the same as federal
forfeiture laws. In addition, while the Court has shown little sympathy for the
rights of accused criminals, the Court may give less deference to a tribal
accusation. The politics of the Supreme Court may mean that the prospects are

308. PRESIDENTIAL COMMISSION ON INDIAN RESERVATION ECONOMIES, 1984 REPORT AND
RECOMMENDATIONS TO THE PRESIDENT OF THE UNITED STATES pt. 1, at 29 (1984) ("[T]he failure
to establish a clear separation of powers between the tribal council and the tribal judiciary has
resulted in political interference with tribal courts weakening their independence, and raising
doubts about fairness and the role of law."), quoted in Bradley B. Furber, Two Promises, Tvo
Propositions: The Wheeler-Howard Act as a Reconciliation of the Indian Law Civil War, 14 U.
PUGET SOUND L. REv. 211, 213 n.9 (1991); SAMUEL J. BRAKEL, AMERICAN INDIAN TRIBAL
COURTS: THE COSTS OF SEPARATE JUSTICE 9 (1978).

309. JUSTICE IN INDIAN COUNTRY, supra note 9, at 127 (testimony at Investigative Hearings
on the Administration of Justice in Indian Country). Carol Redcherries, Chief Judge of the
Northern Cheyenne Judicial System, acknowledged that when a tribal council has the power to
overrule th" tribal judges, this pressure may affect the judge's decision. Id.

310. Congress has not seen fit to legislate separation of powers as a general prerequisite to
expanded roles for tribal courts. See H.R No. 205, 103d Cong., 1st Sess. 15 (1993), reprinted in
1993 U.S.C.C.A.N. 2425, 2436 ("The Committee intends this section to provide clear direction
to the Administration that this Act shall not serve as authority to impose standards upon any tribal
justice system. Nor does the Committee intend this legislation to serve as a mandate for
separation of powers for any tribal government.").

311. See Austin v. United States, 509 U.S. 602 (1993); Alexander v. United States, 509 U.S.
544 (1993).
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dim of establishing forfeiture as a viable and effective method of law enfor-
cement.

The politics of the Court may also be bolstered by legitimate concerns
regarding the capacity of Indian tribes to administer forfeiture programs fairly,
and concerns regarding the capacity of the Indian tribes to muster the resources
to administer forfeiture programs at all. The fear that the Court expressed in
Oliphant was not about the design of tribal criminal laws, so the fact that they
would be modeled after federal laws might not satisfy the Court. The Court was
concerned about the administration of tribal justice. As Judge Canby notes, the
image was of a partisan and primitive system ofjustice. The Court suspects that
tribal courts may discriminate against outsiders.

The present Supreme Court might share such doubts about tribal courts
administering civil forfeiture laws. Any such judicial skepticism should not
override reality and congressional policy. For instance, "a recent study by the
American Indian Policy Review Commission emphasizes the fact that tribal
justice systems are evolving institutions, becoming more and more sophisticated
and are potentially capable of assuming total jurisdiction in Indian country. The
study concluded that tribal court systems are as capable as non-Indian judicial
systems in administering justice in Indian country."2 In addition, Congress has
acted to supply Indian tribes with the resources to develop tribal justice systems.
The Indian Tribal Justice System Act authorizes more than $58 million per year
for the years of 1994 through 2000?"

Conclusion

Congress encourages the development of tribal justice systems, and the
Supreme Court has evidenced a willingness to allow tribal courts to prove
themselves, under the watchful eye of the federal courts. Although Congress has
extended the criminal jurisdiction of the federal courts to offenses committed by
and against non-Indians, "there is no comparable legislation granting the federal
courts jurisdiction over civil disputes between Indians and non-Indians that arise
on an Indian reservation."314 In rem forfeitures are civil proceedings that offer
tribes a practical and effective method of law enforcement. Tribes should enact
and enforce civil forfeiture provisions on their reservations against both Indians
and non-Indians.

Tribal court decisions are subject to review by the federal courts, but tribal
courts have the first chance to determine the extent of their jurisdiction 5 The
Supreme Court recognizes that the issue of jurisdiction is open to debate and the
congressional policy of encouraging self-government and self-determination

312. KICKINGBIRD ET AL., supra note 158, at 25 (footnote omitted).
313. 25 U.S.C. § 3621 (1994).
314. National Farmers Union Insurance Co. v. Crow Tribe of Indians, 471 U.S. 845, 854

(1985) (citing CoHEN 1982 ED., supra note 87, at 253).
315. Id. at 856.
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supports a requirement that a party seeking relief in federal court first must
exhaust tribal court remedies. 6

The enactment and enforcement of forfeiture provisions is a perfect
opportunity for tribes to begin to expand the role of tribal legislatures and tribal
courts. Forfeiture is a practical and effective method of law enforcement. It
would fill a void in police powers, replenish the tribes' coffers, limit illegal
activity, and it should satisfy the non-Indian courts' concerns because the
forfeiture provisions and judicial scrutiny of them could be modelled after
federal law. Tribal forfeiture merely replicates procedures used extensively by
the federal government.

One commentator has written:

The decision in National Farmers Union places a tremendous
responsibility upon, and presents a tremendous opportunity for,
tribal courts and those who litigate disputes before these vital
institutions of Indian self-government. Through the tools of the
adversary process, relevant statutes, treaties, Executive Branch
policy, and judicial decisions must be presented to tribal court as
they decide in the first instance what tribal sovereignty means for
their particular tribe's self-governing vision. The adequacy and
thoroughness of the relevant record and judicial reasoning upon that
record at the tribal court level will likely -have a determinative
impact on a non-Indian federal court's review of the initial tribal
decision. Thus, Indian tribal courts have been presented with a
unique wedge to drive home an Indian vision of tribal sovereignty
in United States society. If affirmed by federal courts, the vision
and discourse of sovereignty articulated in the tribal court opinion
will have the force of law in United States society. Of course, there
is no guarantee that this vision articulated by tribal courts will
always be affirmed."7

Forfeiture provisions offer a unique opportunity for Indian tribes to expand the
Indian vision of tribal sovereignty by adopting the legal fictions that support an
Anglo-American Institution for their own purposes.

Indian tribes should take advantage of this opportunity in a deliberate manner
by enacting and enforcing in rem forfeiture legislation. A tribe considering such
legislation should do all that it can to ensure that it heads off any challenges to
its exercise of jurisdiction and proceeds accordingly. The following actions
should prove helpful in ensuring that federal courts, who inevitably will be

316. id. at 856-57.
317. Robert A. Williams, The Discourses of Sovereignty in Indian Country, INDIAN LAW

SUPPORT CENTER REP., Sept. 1988, at 9 (vol. 11) (quoted in Frank R. Pommersheim, The
Crucible of Sovereignty: Analyzing Issues of Tribal Jurisdiction, 31 ARIZ. L. REV. 329, 362
(1989)).
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called upon to review a tribe's assertion of jurisdiction, will approve tribal court
jurisdiction over in rem forfeitures.

First, the tribal government should pass specific legislation authorizing in rem
forfeiture. This legislation should authorize explicitly denominated civil
proceedings, and should distinguish clearly this exercise of jurisdiction from an
exercise of criminal jurisdiction. The tribe also should limit the legislation to in
rem actions and should emphasize that it is an action against the property rather
than the person. The legislation also should be tied closely to control of
contraband rather than to criminal violations. The less the legislation smacks of
punishment by another name, the better. For example, the legislation should not
contain an "innocent owner" exception?" The tribe should require and should
enforce proper notice provisions. The legislation also should afford claimants
an opportunity to appeal the judgment of forfeiture to a tribal appellate court.

Furthermore, the tribe should hold hearings, should gather evidence, and
should articulate specific findings regarding the need for law enforcement of this
type. Where appropriate, the tribe should indicate that the legislation is
necessary to address conduct that "threatens or has some direct effect on the
political integrity, the economic security, or the health or welfare of the
tribe."3"9 The tribe also should acknowledge that the legislation is considered
remedial action. For instance, the legislation might be necessary to preserve the
character of the reservation by preventing the introduction of contraband or by
abating a nuisance. Forfeiture proportional to the cost or value of illegal action
would compensate the tribe for its law enforcement expenses.

The enforcement of the legislation should begin conservatively. Entry on
reservation land should be monitored, and entry by non-Indians should be
limited to cases in which the non-Indian consents to the tribe's exercise of civil
jurisdiction over disputes arising on the reservation. The tribe should pursue
forfeiture for events occurring on the reservation, in "closed" areas, and on tribal
trust land. Initially, the tribe should establish jurisdiction over forfeiture of
contraband and proceeds. Only after establishing this solid foundation for the
exercise of jurisdiction should the tribe seek to forfeit instrumentalities.

Each tribe must decide on a vision of its own sovereignty. The development
of federal Indian law has limited the avenues available to actualize these visions.
In rem forfeiture is one avenue that is both appropriate and available for Indian
tribes to pursue a "civil," but still highly effective method of law enforcement.

318. Cf. Various Items of Personal Property v. United States, 282 U.S. 577 (1931) (holding
that Double jeopardy Clause did not apply to in rem forfeiture provision that did not contain
"innocent owner" exemption) with Austin v. United States, 509 U.S. 602, 619 (1993) (holding
that Excessive Fines Clause of Eighth Amendment applies to forfeiture of property pursuant to
statute containing "innocent owner" exemption and noting that "[tihese exemptions serve to focus
the provisions on the culpability of the owner in a way that makes them look more like
punishment, not less").

319. Montana v. United States, 450 U.S. 544, 566 (1981).
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