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BITTLE V. BAHE: A DRUNKEN MISTAKE

Brian Alan Burget’

1. Introduction

Throughout the past two decades, the United States has seen Indian tribes
become a major driving force in the nation’s economy. Recent years have
been marked by tribes aggressively creating new businesses in the areas of real
estate, banking and finance, media and telecommunications, wholesale and
retail trade, tourism, and most predominantly, gaming.! Today the gaming
industry has exploded into a multi-billion-dollar business.> In 2002 alone,
Indian tribes generated $14.8 billion in revenue from more than 330 gaming
facilities in twenty-eight different states.® Thus it is clear that no other tribal
venture has been more extensive and significant than tribal gaming. Although
tribal gaming growth has certainly led to better self-sufficiency amongst tribes,
it has arguably created a number of negative consequences.

Unsurprisingly, tribal growth has sparked legal conflict between tribal and
non-tribal members. The gaming explosion alone has spawned a significant
amount of litigation and regulatory controversy. State courts are now
consistently faced with perhaps one of the most complex and ambiguous
conflicts in American jurisprudence—the conflict between state and tribal
jurisdiction. Yet the jurisdictional conflict between states and tribes is not a
new phenomenon.

Disputes over federal, state, and tribal powers have plagued American
courts since their creation. “From the first days of the Continental Congress
and throughout the struggle for independence, the American government
sought to address the causes for Indian resentment and centralize Indian
affairs.” To address these concerns, the Continental Congress determined that
“‘securing and preserving the friendship of the Indian Nations, appear[ed] to
be a subject of the utmost moment to these colonies,” and appointed northern,
southern, and middle departments of Indian affairs to ‘treat with the

* Third-year student, University of Oklahoma College of Law.
1. COHEN’S HANDBOOK OF FEDERAL INDIAN Law 1279-80 (Nell Jessup Newton et al.
eds., Michie 2005) [hereinafter COHEN].
2. Id at 858 (citing NAT’L GAMBLING IMPACT STUDY COMM’N, FINAL REPORT 6-1
(1999)).
3. Id. (citing NAT’L INDIAN GAMING COMM’N, TRIBAL DATA (2003)).
4. Id at20.
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124 AMERICAN INDIAN LAW REVIEW [Vol. 34

Indians . . . to preserve peace and friendship.””* Subsequently, Chief Justice
John Marshall observed in 1831 that “[t]he condition of the Indians in relation
to the United States is perhaps unlike that of any other two people in
existence . . . [it is] marked by peculiar and cardinal distinctions which exist
no where else.”®

Marshall ultimately introduced the idea that tribes are “distinct, independent
political communities”—entities “qualified to exercise powers of self-
government, not by virtue of any delegation of powers, but rather by reason
of their original tribal sovereignty.™® At its core, Marshall’s recognition of
tribal sovereignty acknowledged inherent tribal power free from state
authority. In short, Marshall recognized a tribe’s common-law immunity from
suit against all but the federal government. Marshall’s decision effectively
granted tribes the right to govern themselves as sovereign nations, thereby
limiting the right of the states to exert power over them.

The doctrine of sovereign immunity has since evolved and has now received
outward recognition by the Supreme Court, as well as many other courts
across the United States.” Despite the fact that tribal sovereignty and tribal
immunity are well-accepted legal precedents, their parameters continue to be
tested in state courts. One example of such a challenge arose before the
Supreme Court of Oklahoma in the case of Bittle v. Bahe."

The dispute in Bittle arose out of an automobile accident occurring on April
30, 2004. Shatona Bittle was driving westbound on Oklahoma Highway 9
when a motor vehicle driven in the eastbound lane crossed the center line and
collided with her head-on.!! The driver of the vehicle, Bahe, was alleged to
have visited the Thunderbird Casino, a casino owned and operated by the
Absentee Shawnee Tribe of Oklahoma, prior to the collision.'? As a result of
the collision, Bittle filed suit in state district court contending that the
Absentee Shawnee Tribe and its casino illegally served Bahe while he was

Id. (citing 2 J. CONTINENTAL CONG. 175, 183 (1775)).
Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 16 (1831).
Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 559 (1832).
8. COHEN, supra note 1, at 205 (citing United States v. Wheeler, 435 U.S. 313, 323-24
(1978)).
9. SeeKiowa Tribe v. Mfg. Techs., Inc., 523 U.S. 751, 756-57 (1998) (explaining that the
idea of tribal immunity was first mentioned in Turner v. United States, 248 U.S. 354, 358
(1919), although it was not made explicit until 1940 in United States v. United States Fidelity
& Guaranty Co., 309 U.S. 506, 512 (1940)).
10. 192 P.3d 810 (Okla. 2008).
11. Id. at 813.
12. I

N
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No. 1] NOTES 125

obviously intoxicated and thus should have been held liable for all personal
injuries sustained by Bittle in the accident.”

Oklahoma recognizes dram-shop liability' in an attempt “to place a hand
of restraint on those authorized to sell and serve intoxicating liquors.”'
Therefore, Oklahoma law gives “parties injured by an intoxicated person a
right of action against the persons who sold and served” the intoxicants.'® The
district court noted, however, that neither the Oklahoma Statutes nor the
common law provided an individual with a private cause of action against a
federally recognized Indian tribe.!” The district court further concluded that
suit against such a tribe is barred by the doctrine of sovereign immunity.'® The
court found that the tribe had not waived sovereign immunity and therefore
could not be held liable."

On appeal, the Oklahoma Court of Civil Appeals affirmed the lower court’s
ruling, finding that the tribe could not be haled into state court for a private
cause of action under state dram-shop law.” Further, the court of civil appeals
found that 18 U.S.C. § 1161* did not clearly and expressly authorize such a
suit against an Indian tribe for an alleged violation of a state’s alcoholic-
beverage laws.> The court of civil appeals concluded that any tribal
agreement to comply with state alcoholic beverage laws through state liquor
licensing did not clearly and expressly waive tribal immunity and thus did not
give the State civil adjudicatory jurisdiction.?

In an opinion written by Justice Steven Taylor, the Oklahoma Supreme
Court vacated the opinion of the court of civil appeals and reversed the district

13. Id

14. 37 OKLA. STAT. § 537 (Supp. 2007).

15. 45 AM. JUR. 2D Intoxicating Liquors § 459 (2009).

16. Id.

17. Bittle, 192 P.3d at 813.

18. Id. at 813-14.

19. Id

20. Id. at 814.

21. This section reads in full:
The provisions of 1154, 1156, 3113, 3488, and 3669, of this title, shall not apply
within any area that is not Indian country, nor to any act or transaction within any
area of Indian country provided such act or transaction is in conformity both with
the laws of the State in which such act or transaction occurs and with an ordinance
duly adopted by the tribe having jurisdiction over such area of Indian country,
certified by the Secretary of the Interior, and published in the Federal Register.

18 U.S.C. § 1161 (2006).
22. Bittle, 192 P.3d at 814.
23. Id.
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126 AMERICAN INDIAN LAW REVIEW [Vol. 34
court’s dismissal.** The majority acknowledged that as a matter of federal law
an Indian tribe is subject to suit only where Congress has authorized such suit
or where a tribe has expressly and clearly waived its immunity.”® Following
the acknowledgment, the court nevertheless concluded that 18 U.S.C. § 1161
congressionally authorized the State of Oklahoma to adjudicate private-party
dram-shop claims against Indian tribes.”® The Oklahoma Supreme Court
reasoned that the language “laws of the state” found in § 1161 is
comprehensive and thus gives the State broad adjudicatory power over
alcohol-related disputes involving Indians.”’ The Oklahoma Supreme Court
looked to the U.S. Supreme Court case of Rice v. Rehner’® as authority to
support its decision. The Oklahoma Supreme Court ultimately expanded
Rehner to grant states civil adjudicatory power, despite the fact that Rehner
only provided states with civil regulatory power in tribal alcohol matters.”

The Oklahoma Supreme Court further reasoned that the Absentee Shawnee
Tribe waived sovereign immunity by applying for, and accepting, an
Oklahoma State Liquor License.’® In its opinion, the Oklahoma Supreme
Court held that such a license binds the holder to the Oklahoma Beverage
Control Act, thereby allowing for the enforcement of that statute.’! In a
previous opinion the court had articulated that section 537(A)(2) extends the
right to an individual to pursue a private cause of action against a commercial
vendor who illegally furnishes alcohol to an obviously intoxicated person.*
Thus, the Absentee Shawnee Tribe could be held liable by the terms of the
Oklahoma State Liquor License.

In its decision, the Oklahoma Supreme Court failed critically to examine the
contours of tribal sovereign immunity. Further, the court failed to follow
roughly eighty years of legal precedent set before it. The court’s decision to
hold the Absentee Shawnee Tribe liable under state dram-shop law does
nothing but alter the doctrine of tribal immunity to the court’s liking.

24, Id

25. Id. at 819-20.

26. Id. at 823.

27. Id

28. 463 U.S. 713 (1983).

29. Bittle, 192 P.3d at 823.

30. Id. at 826.

31. Id. The terms of the Oklahoma Beverage Control Act prohibit a person from selling,
delivering, or knowingly furnishing alcohol to an intoxicated person. 37 OKLA. STAT. §
537(A)(2) (Supp. 2002).

32. Brigance v. Velvet Dove Rest., Inc., 725 P.2d 300, 304 (Okla. 1986).
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No. 1] NOTES 127

This note explores how the Oklahoma Supreme Court erred in Bittle v.
Bahe, raising implications beyond the narrow realm of tribal sovereign
immunity. Part II discusses tribal sovereign immunity as it has been
recognized within the United States court system and the importance of
upholding its boundaries. Parts III and IV explore the Oklahoma Supreme
Court’s improper reliance on Rice v. Rehner and its finding that 18 U.S.C. §
1161 authorized the state’s assertion of jurisdiction. Part V argues that the
Absentee Shawnee Tribe of Oklahoma did not clearly and expressly waive
sovereign immunity by applying for, and accepting, an Oklahoma State Liquor
License. Finally, Part VI discusses the potential impact of Bittle and explores
issues not discussed by the Oklahoma Supreme Court in providing the state
with implied jurisdiction.

II. Tribal Sovereignty

Sovereignty is a word with many interpretations, and it has often been used
loosely when discussed in the Indian context. In its most basic form, the term
refers to the inherent right or power to govern oneself free from external
forces. And although a tribal nation’s “sovereignty does not depend on its
recognition from others, a [tribe]’s ability to exercise sovereign rights within
[a larger] arena may be directly affected by such recognition or lack of it.”*

Today the United States recognizes the sovereignty of many tribal nations.**
This recognition, however, has been “tenuous and ever-shifting.”** A host of
court opinions, treaties, and legislation all speak to the status of tribal nations
and the powers held by them. Contemporary understandings of sovereignty
often reference autonomy, independence, self-governance, and freedom from
external interferences.*® Yet the meaning of sovereignty is not fixed. “Rather,
the arenas in which it is expressed shape its conceptions, definitions, and
applications.” Thus, history plays a vital role in the examination of
sovereignty and the immunity inherent in it.

When the United States was first settled by European colonists, tribes were
sovereign by nature. Tribes did not depend on any outside source of power to
legitimize their actions, nor did they rely on any external government’s aid in
conducting their own affairs. “The forms of political order included multi-

33. 2 ENCYCLOPEDIA OF UNITED STATES INDIAN POLICY AND LAw 725 (Paul Finkelman
& Tim Alan Garrison eds., 2009) [hereinafter ENCYCLOPEDIA].

34. Id. at 726.

35. Id

36. Id at 724.

37. Id at 725.
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128 AMERICAN INDIAN LAW REVIEW [Vol. 34

tribal confederacies, governments based on towns or pueblos, and systems in
which authority rested in heads of kinship groups or clans.”*® Yet as more and
more colonists flooded the country, asserting their dominion over the
territories once held by native peoples, tribal sovereignty began to shrink. The
legal status of tribes quickly grew clouded, and uncertainties were left to the
Supreme Court to resolve.

The Court first acknowledged the independence of tribes in Worcester v.
Georgia.®® It was there that Chief Justice Marshall described the tribes as
“distinct, independent political communities, retaining their original natural
rights.”® The decision acknowledged that the rights granted to tribes to
govern their members and territories flowed from a preexisting sovereignty
that was limited, but not abolished, by the tribes’ inclusion within the
territorial bounds of the United States.” Marshall’s decision in Worcester
formally recognized tribal nations as sovereign states, but the doctrine of
sovereign immunity would continue to evolve for the next 150 years.

A. Sovereign Immunity

Following the Revolutionary War, the United States continued to abide by
many of the principles established in English common law, including the idea
of sovereign immunity. But tribal nations would not truly obtain such
immunity until 1919. “Although scholars have identified earlier cases that
allude to tribal sovereign immunity, many sources, including the Court itself,
point to Turner v. United States and the Creek Nation of Indians (1919).”% In
Turner the Supreme Court recognized that immunity was an inherent part of
sovereignty and could possibly be used as a defense from suit in tort
litigation.*

Following Turner, courts began to question the circumstances in which the
doctrine would be recognized. This led to little formal acknowledgment
throughout the United States. Yet the Supreme Court solidified tribal
sovereign immunity in 1940 in the case of United States v. United States
Fidelity & Guaranty Co.* The Supreme Court held that as a matter of federal

38. COHEN, supranote 1, at 204.

39. 31U.S.(6Pet.) 515 (1832).

40. Id at 559.

41. Id

42. ENCYCLOPEDIA, supra note 33, at 723.

43. Turner v. United States, 248 U.S. 354, 357-58 (1919).

44. 309 U.S. 506 (1940). In Fidelity & Guaranty the United States sought (on its own
behalfand on behalf of the Choctaw and Chickasaw Nations) to set aside a Missouri state-court
ruling issuing a credit against the Indian tribes based on coal-mining leases made by the United

https.//digitalcommons.law.ou.edu/ailr/vol34/iss1/4



No. 1] NOTES 129

law an Indian tribe could only be subject to a state court’s ruling when
Congress had explicitly authorized such suit.®

Although Turner and Fidelity & Guaranty set the groundwork for sovereign
immunity status in the United States, courts have continued to shape the
contours of immunity. Since 1940 the doctrine has continuously been modified
by subsequent legislation and court decisions. Congress has recognized the
doctrine in various forms,* and the Supreme Court continues to issue opinions
that profile tribal sovereign status.”’ Because of the legislative and judicial
support of the doctrine, sovereign immunity has been continuously extended
to tribes by lower courts with few exceptions and little opposition.

B. Tribal/Government Relations

Because tribes are considered sovereign under law, this makes them very
unusual legal entities in our system of jurisprudence. A tribe needs no
authority from the federal government to govern itself.*® Rather, a tribe is its
own source of power. Therefore, the proper inquiry is not whether authority
has been granted to permit a tribe to act in a certain manner, but rather whether
any limitation has been placed on the tribe to prevent it from acting within the
realm of tribal sovereignty.®

Nevertheless, tribal sovereign immunity is not absolute. Like all governing
powers within the United States, tribes remain held in check by the federal

States on the tribes’ behalf. Id. at 510-11. The Court found that a sovereign should not be
subject to cross-claims away from its own forum just because a debtor is unavailable within its
own jurisdiction. Id. at 512-13,

45. Id. at 512.

46. See 16 U.S.C. § 3378 (2006) (disclaiming effect of environmental statute on any
recognized rights of tribal immunity); 25 U.S.C. § 450f(c)(3) (2006) (authorizing waiver of
tribal immunity in insurance policies); 25 U.S.C. § 476(f) (2006) (prohibiting new regulations
that diminish tribal immunities in place); 25 U.S.C. § 490 (2006) (authorization to waive
immunity for a loan); 25 U.S.C. § 3746 (2006) (agricultural land management); 30 U.S.C. §
1733 (2006) (providing that a tribe must waive defense of sovereign immunity for wrongful
disclosure of confidential information).

47. See, e.g., Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978). “As separate sovereigns
pre-existing the Constitution, tribes have historically been regarded as unconstrained by those
constitutional provisions framed specifically as limitations on federal or state authority.” /d.
at 56. “Indian tribes have long been recognized as possessing the common-law immunity from
suit traditionally enjoyed by sovereign powers.” Id. at 58; see also Kiowa Tribe v. Mfg. Techs.,
Inc., 523 U.S. 751 (1998); Okla. Tax Comm’n v. Citizen Band Potawatomi Indian Tribe, 498
U.S. 505 (1991).

48. See, e.g., Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 149 (1982).

49. See Nat’l Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845, 852-53 (1985).

\
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130 AMERICAN INDIAN LAW REVIEW [Vol. 34

government. Chief Justice Marshall articulated this federal dominance when
he detailed the disabilities arising in the context of tribal sovereignty. In
Cherokee Nation v. Georgia, Marshall described the tribal-government
relationship as “that of a ward to his guardian.”*® Tribes were thence to be
considered as domestic dependents, relying on the United States to watch over
them.”! This statement of the law was created by Marshall as an extra-
constitutional power. Despite the fact that it does not appear in the text of the
Constitution, the language has widely been considered the defining source of
tribal power within the United States ever since.*”

Originally the Supreme Court placed only two restrictions on tribes as a
result of their domestic dependent status: tribes could not freely alienate their
lands, and they could not make treaties with foreign powers.”” These
limitations remained the only two restrictions on tribal power for almost 150
years. Then, in the 1978 case of Oliphant v. Suquamish Tribe, the Supreme
Court found that tribal criminal jurisdiction over non-Indians inherently
conflicted with a tribe’s domestic dependent status.**

Following the Court’s decision in Oliphant, the door was open for other
inherent limitations to be placed on tribal power. Of those cases limiting tribal
power, most notable is the case of Montana v. United States.”®> Montana
expressed a “general proposition” that an Indian tribe could not use its inherent
sovereign powers to regulate the activities of nonmembers on Indian land.*®
But the court then announced two exceptions to this general rule.

To be sure, Indian tribes retain inherent sovereign power to
exercise some forms of civil jurisdiction over non-Indians on their
reservations, even on non-Indian fee lands. A tribe may regulate,
through taxation, licensing, or other means, the activities of
nonmembers who enter consensual relationships with the tribe or
its members, through commercial dealing, contracts, leases, or
other arrangements. A tribe may also retain inherent power to
exercise civil authority over the conduct of non-Indians on fee
lands within its reservation when that conduct threatens or has

50. 30 U.S.(5Pet) 1, 17 (1831).

51. Id

52. See COHEN, supra note 1, at 122 (discussing the sources of and justifications for the
canons of construction in Indian law).

53. Cherokee Nation, 30 U.S. (5 Pet.) at 17.

54. 435U.S. 191, 207-09 (1978).

55. 450 U.S. 544 (1981).

56. Id. at 565.
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142 AMERICAN INDIAN LAW REVIEW [Vol. 34

It has been argued, as the Oklahoma Supreme Court attempts to do in Bittle,
that a waiver of immunity may be inferred from certain tribal commercial
activities. This argument is based on the premise that tribes were not intended
to be “‘super citizens’ . . . free from all but self-imposed regulations.”'* Yet
federal and state courts have consistently refused to acknowledge such
arguments, both because of the explicit waiver requirement set out by the
United States Supreme Court and because of the goals of the United States in
fostering tribal economic and political development.'”’

It is clearly set out in the facts of Bittle and in the Oklahoma Supreme
Court’s reasoning that there was never a clear, express waiver of sovereign
immunity on the part of the tribe sufficient to render the tribe subject to suit.
There is nothing in the Oklahoma Beverage Control Act ** that states the tribe
consented to any kind of suit in state court for private civil tort claims simply
by virtue of accepting a state liquor license. Therefore, under the laws of the
United States, the tribe did not waive immunity as a result of its agreement to
be bound by the provisions of the Oklahoma Beverage Control Act.

Yet the court in Bittle reasoned that when a tribe agrees to be bound by the
Oklahoma Beverage Control Act, it waives sovereign immunity. This
reasoning flies in the face of United States Supreme Court jurisprudence. In
Santa Clara Pueblo v. Martinez, the Supreme Court held that waivers of
sovereign immunity by Indian tribes “must be unequivocally expressed.”'”
The Oklahoma Beverage Control Act is simply a statutory scheme to regulate
alcoholic beverages within the state of Oklahoma. Nowhere in the Act is there
explicit, unequivocal language stating that Indian tribes waive their sovereign
immunity by complying with the terms and provisions of the Act.

It is true that courts often recognize a tribe’s express waiver through
treaties, compacts, or other express agreements. Therefore, the Oklahoma
Supreme Court should have looked to the Indian Gaming Regulatory Act."
This Act provides that compacts may, and in some cases must, be entered into
between Indian tribes and the State prior to a tribe’s commencement of gaming
operations.'®' The Act states that compacts may include provisions relating to
“the application of the criminal and civil laws and regulations of the Indian
tribe or the State . . . [and] the allocation of criminal and civil jurisdiction

126. Bittle v. Bahe, 192 P.3d 810, 819 (Okla. 2008).

127. Morton v. Mancari, 417 U.S. 535, 541-42 (1974).

128. 37 OKLA. STAT. §§ 501-599 (2001).

129. 436 U.S. 49, 58 (1978) (quoting United States v. King, 395 U.S. 1, 4 (1969)).
130. 25 U.S.C. §§ 2701-2721 (2006).

131. Id. § 2710(d)(1)(C).

https.//digitalcommons.law.ou.edu/ailr/vol34/iss1/4



No. 1] NOTES 143

between the State and the Indian tribe” necessary to enforce such laws,
regulations, remedies, and other matters concerning gaming operations.'*

As a matter of fact, gaming compacts entered into between Indian tribes and
the State of Oklahoma include provisions and remedies for tort claims that
arise out of incidents occurring at gaming facilities. It is interesting to note,
however, that the gaming compact was never mentioned or relied upon by the
majority in the Bittle decision. This is likely due to the fact that the court felt
no need to consult the gaming compact because it was able to find an implicit
waiver of sovereign immunity under the Oklahoma Beverage Control Act. But
even if the Oklahoma Supreme Court had consulted the gaming compact, it
would have been unable to find any explicit waiver of tribal sovereign
immunity regarding off-reservation tort claims.

Gaming compacts between the State of Oklahoma and Indian tribes
(including the Absentee Shawnee Tribe) are directed by the provisions of the
Model Tribal Gaming Compact.”*® In turning to the specific provisions of the
Model Tribal Gaming Compact, it is clear that the State would not have
jurisdiction concerning Bittle’s dram-shop claims against the tribe. This is
because the Absentee Shawnee Tribe did not waive immunity with respect to
dram-shop actions.

Part 6 of the Mode!l Tribal Gaming Compact provides specific limited
consent to suit for tort actions. Within this section, the tribe acknowledges that
patrons of the gaming facility should be “afforded due process in seeking and
receiving just and reasonable compensation for a toit claim for personal injury
or property damage against the [gaming] enterprise arising out of incidents
occurring at a facility.”** But the Compact then goes on to say that the tribe
consents to suit on a “limited basis,” and no other consent to suit with respect
to tort claims or any other claims against the tribe may be made.'"*® The tribe’s
consent to tort claims thus extends only to patrons who actually claim to have
been injured at the facility.”* Moreover, the Compact defines a “patron” as
“any person who is on the premises of a gaming facility, for the purpose of
playing covered games authorized by this Compact.”"*’ According to the
terms of the Compact, Bittle was not a patron at the tribe’s casino on the night

132. Id. § 2710(d)3XC)G)-(ii).

133. 3A OKLA. STAT. § 281 (Supp. 2004).
134. Id. § 281 at pt. 6(A).

135. Id. § 281 at pt. 6(AX2).

136. Id. § 281 at pt. 6(C)(1).

137. Id. § 281 at pt. 3(20).
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144 AMERICAN INDIAN LAW REVIEW [Vol. 34

of the accident. Therefore, the tribe did not consent to her dram-shop claim,
and such claim is still barred by the tribe’s sovereign immunity.

If the Compact’s inherent purpose is to provide a remedy to those injured
as a result of improper conduct within the casino, then the Oklahoma
Legislature should amend the Model Tribal Gaming Compact expressly to
include dram-shop claims or those claims made by non-patron third parties.
In such cases the tribe would then consent to suit in courts of competent
jurisdiction, and future plaintiffs would not be left without a remedy. As the
Compact currently exists, however, no waiver of tribal sovereign immunity to
such claims can legitimately be argued.

VI. The Hangover: Pitfalls of the Bittle Decision

The court in Bittle established that the State of Oklahoma has the power to
adjudicate dram-shop disputes between non-Indian citizens and sovereign
tribes. As discussed above, this is certainly a leap in jurisprudence. Even if
the tribe’s immunity status is eliminated, however, a state court still may not
have proper jurisdiction to adjudicate the dram-shop dispute. First, the cause
of action may be held to have arisen in Indian Country, thus giving the tribe
exclusive jurisdiction. Furthermore, because in a dram-shop action the alleged
breach and subsequent injury often occur in different jurisdictions, choice-of-
law considerations must be made.

As discussed in Part I, dram-shop statutes are designed to place a degree of
limits on those authorized to sell and serve intoxicating beverages. The
fundamental purpose of dram-shop liability is to provide a remedy to those
injured by the illegal sale of intoxicating beverages.'”® Thus, a determination
of whether a duty has been breached in a dram-shop action depends upon
whether an alcohol vendor excessively served a patron. The negligent conduct
can occur only within the vendor’s facility. It follows that the negligent action
under dram-shop laws—the breach of one’s duty not to serve excessive
amounts of alcohol to a patron—could have occurred only inside the casino
and on tribal lands.

Because the conduct in question clearly occurred on tribal lands, the next
question must then be whether states have the power to adjudicate private civil
claims arising in Indian Country. The United States Supreme Court has held
that state courts have absolutely no jurisdiction over claims between non-
Indians and Indians (or a tribe without immunity) when the cause of action

138. See generally Brigance v. Velvet Dove Rest., Inc., 725 P.2d 300 (Okla. 1986).

https.//digitalcommons.law.ou.edu/ailr/vol34/iss1/4



No. 1] NOTES 145

arises in Indian Country.'” Such claims are to remain within the exclusive
jurisdiction of the tribe.'* In fact, in the civil law context, Congress has never
enacted general nationwide legislation to provide a federal or state forum for
disputes between Indians and non-Indians arising in Indian Country."

The Supreme Court’s clearest articulation of jurisdiction in Indian Country
came in Williams v. Lee, a civil case that involved a non-Indian plaintiff suing
an Indian defendant for the purchase price of goods sold to the Indians on the
Navajo reservation.!”? The Supreme Court held that state courts have no
jurisdiction over such actions.'”® Justice Hugo Black’s opinion for the
majority laid heavy emphasis upon Worcester v. Georgia and Chief Justice
John Marshall’s proposition that state law had no force in Indian country.
Justice Black then added: “Over the years this Court has modified these
principles in cases where essential tribal relations were not involved and where
the rights of Indians would not be jeopardized, but the basic policy of
Worcester has remained.”"*

Although Williams remains the seminal case on tribal civil adjudicatory
jurisdiction, the United States has taken some measures to limit its application.
In 1953, the United States Congress enacted Public Law 280.'® With its
enactment, the law delegated criminal and civil jurisdiction over Indian lands
to five states.!*® Thus, in California, Minnesota, Nebraska, Oregon, and
Wisconsin, tribal adjudicatory jurisdiction over Indian-owned lands became
severely limited. In addition, Public Law 280 presented the remaining states
with the opportunity to assume the same civil and criminal jurisdiction over
tribal lands.™’ Of the remaining states, only ten chose to accept jurisdiction
in some fashion over tribal lands.'*®

Congress amended Public Law 280 in 1968. The amendment effectively
abolished a state’s unilateral ability to adopt criminal and civil jurisdiction
over Indian lands.'® The 1968 revisions now require a state to obtain tribal
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consent by a majority vote in a special election in order to assume such
jurisdiction.'”® Since that time, no state—including Oklahoma—nhas ever
assumed jurisdiction pursuant to Public Law 280."' Therefore, absent Public
Law 280, Oklahoma state courts lack jurisdiction to hear actions against
Indians arising on tribal lands.

It is clear that Oklahoma was not one of the original five states given
jurisdiction under Public Law 280.'  Furthermore, Oklahoma “has
demonstrated neither that it acquired jurisdiction prior to the 1968 requirement
of tribal consent, nor that the Tribes have consented to the State’s assumption
of jurisdiction.”® Lastly, the Oklahoma Supreme Court recognizes that
“tribal consent alone, even if present, would not be enough to clothe the State
with jurisdiction over Indian Country.”’* In discussing this point, the
Oklahoma Supreme Court properly stated:

Whether a state has under the current version of [Public Law] 280
validly asserted concurrent jurisdiction must be demonstrated by
the means used in effecting a transfer of jurisdiction. Although a
disclaimer state—such as Oklahoma—need not amend its
constitution, the U.S. Supreme Court, in a post-1968 opinion, stated
that it must still «. . . take positive action before [Public Law] 280
jurisdiction can become effective.”'

Therefore, following the precedent in Williams, and in the absence of Public
Law 280, Oklahoma does not have any civil adjudicatory power to settle
disputes that arise in Indian Country and involve an Indian defendant. This is
true despite the unusual circumstances surrounding Bittle. Dram-shop actions,
unlike most tort actions where breach and injury occur simultaneously, involve
a breach and subsequent injury that may take place in separate locations. Due
to the action’s unique nature, many courts have undertaken a choice-of-law

in Indian country only where the enrolled Indians within the affected area of such Indian
country accept such jurisdiction by a majority vote of the adult Indians voting at a special
election held for that purpose. The Secretary of the Interior shall call such special election
under such rules and regulations as he may prescribe, when requested to do so by the tribal
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analysis to determine the proper applicable law when the plaintiff’s injury
occurs in a separate jurisdiction from that of the alleged breach.'*

Under Oklahoma law, “the rights and liabilities of parties with respect to a
particular issue in tort shall be determined by the local law of the state which,
with respect to that issue, has the most significant relationship to the
occurrence and the parties.”"”’ Therefore, Oklahoma may not be able to assert
state dram-shop law against the tribe if it can be found that the tribe has a more
significant relationship to the occurrence in question. In assessing which
jurisdiction has the “most significant relationship” to the occurrence,
Oklahoma has adopted the Restatement (Second) of Conflict of Laws.'® The
Restatement lists four factors to be considered in making such an inquiry. The
factors that are to be considered and evaluated are (1) the place where the
injury occurred; (2) the place where the conduct causing the injury occurred;
(3) the domicile, residence, nationality, place of incorporation, and place of
business of the parties; and (4) the place where the relationship, if any,
between the parties arose.'”™ Oklahoma further recognizes that none of the
choice-of-law factors are controlling, but that the factors must be evaluated
according to the type of case involved.'®

Consequently, in the case of Bittle, it is uncertain whether the Absentee
Shawnee Tribe or the State of Oklahoma has the more significant relationship
to the occurrence and the parties. First, the site where the injury occurred, an
Oklahoma highway, balances equally against the place where the alleged
conduct giving rise to the accident (the excessive serving of alcohol) occurred:
the casino in Indian Country. Also, the domicile or residence of the plaintiff,
Oklahoma, counterbalances with the location of the defendants’ business,
Absentee Shawnee tribal land. The factors concerning the place where the
relationship between the parties arose is irrelevant because no relationship
existed prior to the accident. Thus, after close consideration of these factors,
neither the Tribe nor the State seems to have the greater interest.
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The deciding factors in this case are the relevant policies and interests of the
Tribe and the State. The importance of the tribal legal system to tribal
sovereignty is well-recognized by the Supreme Court and Congress.'®' “As
separate sovereigns pre-existing the Constitution, tribes have historically been
regarded as unconstrained by those constitutional provisions framed
specifically as limitations on federal or state authority.”'®* Thus, any state law
attempting to question this sovereignty would inherently infringe upon it. The
federal policy of promoting economic growth and the protection and
promotion of tribal self-government could therefore require that the Oklahoma
law not be applied.

Yet the state’s interests in preserving its own laws and protecting the
citizens of Oklahoma are not to be overlooked. Oklahoma has a real interest
in ensuring that the laws applied inside its borders do not contravene its public
policies. Furthermore, Oklahoma’s interests would be severely impaired if its
public policy were subordinated to that of a tribe. Oklahoma citizens could
then no longer rely on the protections provided to them by the State simply
because a patron became intoxicated on Indian lands rather than off of them.
Certainty, predictability, and uniformity point neither to state nor tribal law.
It remains possible, however, that Oklahoma dram-shop law may not be
applied extraterritorially.

Moreover, in cases where ambiguity exists between federal and tribal
courts, courts may adhere to the Indian Abstention Doctrine.'®® The Indian
Abstention Doctrine deals with concurrent jurisdiction between tribal and
federal courts.'® The doctrine recognizes that, although jurisdiction may be
concurrent, a federal court must abstain from assuming jurisdiction over
disputes involving reservation affairs until parties have exhausted all available
tribal-court remedies.'® This means that a party must pursue its action in tribal
court before a federal court will assume jurisdiction. The Supreme Court has
listed three reasons to support this policy, acknowledging that exhaustion
would (1) promote the congressional policy of strengthening tribal self-
governance; (2) serve the orderly administration of justice; and (3) provide the
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parties and the federal court involved with the benefit of the tribal court’s
expertise.'®

Because the Indian Abstention Doctrine was originally created to resolve
jurisdictional disputes between federal and tribal governments, it presently
remains unclear whether the doctrine also applies to conflicts between state
and tribal courts. Some state courts have applied the doctrine,'®” while other
states have refused to apply it or have simply ignored it.'® Certainly, the
Supreme Court has provided some support for the exhaustion of tribal
remedies when it comes to state courts. In Jowa Mutual, the Supreme Court
indicated that exhaustion would apply to both state and federal courts when it
used the phrase “any nontribal court.”'® Yet the Supreme Court has not
provided any clear ruling on the matter. Therefore, it seems that a state court
may apply the Indian Abstention Doctrine at its discretion.

It is thus recommended that, if the substantive law of the tribe is favored
after conducting a choice-of-law analysis, state courts should dismiss the
action in order to permit tribal courts to decide the matter. If the state’s
choice-of-law system points to the use of the forum state’s law, however, the
state court may accept jurisdiction. Finally, ifthe state’s choice-of-law system
results in ambiguities as to whether state or tribal law should be applied, the
state should abstain and defer to the tribe. This follows the general
government policy that ambiguities should be interpreted in favor of the tribe
and that tribal self-government should be encouraged.

This system is not without problems. For example, the Absentee Shawnee
Tribe currently does not recognize any form of dram-shop action. This poses
a major problem. How does a state court defer to tribal law when no law
exists? In such cases, some courts have previously found that where there is
an absence of tribal law addressing the particular subject matter of a case, then
the tribal court fails to exercise its sovereignty.'” In such instances any tribal
policies pressing for the use of tribal law and abstention are no longer valid.
For example, the Tenth Circuit in Dry Creek Lodge, Inc. v. Arapahoe &
Shoshone Tribes permitted suit in federal court when tribal remedies were
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unavailable.'”" But although these arguments certainly have some validity,
they contradict the very principles of the Indian Abstention Doctrine. The
Indian Abstention Doctrine mandates that federal courts defer to tribal courts
so they may determine their law and jurisdiction. Government policy presses
for better courts within tribal governments. Yet if states fail to defer in cases
of first impression, how then are tribal courts supposed to evolve? In cases of
first impression, and when choice-of-law is unclear, it is suggested that state
courts abstain, thus allowing tribes to determine the bounds of their own
jurisdiction and law.

VII. Conclusion

Some legal scholars believe that public policy demands a widespread
reconsideration of the doctrine of tribal sovereign immunity. Many in fact
agree with the Oklahoma Supreme Court, claiming that such immunity
improperly and unfairly conditions a plaintiff’s ability to recover damages
under otherwise-tortious circumstances. Yet these scholars, like the Oklahoma
Supreme Court, rightfully remain in the minority.

The Oklahoma Supreme Court’s ruling in Bittle effectively separates
Oklahoma from the majority of state and federal case law that undeniably
recognizes inherent tribal immunity. Courts across the country have deflated
this immunity only reluctantly. Furthermore, modern and historical
jurisprudence mandate that immunity be stripped only in the presence of clear
federal legislation or an explicit waiver of tribal immunity. Yet the Oklahoma
Supreme Court seemingly throws the legal precedents of the masses to the
wind for the interest of one.

Fortunately, it is unlikely that the Bittle ruling will be expanded to
encompass greater infringements on tribal sovereign immunity. Given the
unusual scope of dram-shop liability, the ruling draws a bright line with
respect to the specific tort in question and thus should not be extended. If
attempted, however, the expansion would only inflate the present legal tragedy
and mirage of justice found in the Bittle decision.
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